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Dogs in Statutory Sputniks ? 


THE first lesson in constitutional law is that Parliament is 
supreme and that there is nothing that legally Parliament 
cannot do. In his second Hamlyn lecture last week 
Lorp MAcDERMOTT questioned the desirability of this principle 
but did not go as far as to suggest the logical safeguard of a 
written constitution fortified by a supreme court. Instead he 
contented himself with proposing remedies for some of the 
ills which flow from this supremacy. One suggestion he 
made was that there should be established a panel of “ clause- 
tasters,” consisting of persons of intellectual competence, 
a substantial background of practical legal experience and a 
complete ignorance of all departmental instructions for the 
draft clauses set before them. These unfortunates would have 
to pronounce upon the intelligibility and effect of draft Bills. 
The subtleties which the panel would encounter are well 
demonstrated by the current controversy about whether the 
“greater hardship’ provision in the Rent Acts has been 
repealed, on which Mr. MEGARRY argued so cogently last week. 
The idea is attractive but we doubt whether the panel, 
erudite and practical though it might be, would be able to 
foresee the difficulties in interpretation which often arise only 
when the words of a statute are applied to a concrete case. 


Boundaries between Professions 


Mr. W. N. Batcu, in his presidential address on 
1ith November to the Royal Institution of Chartered 
Surveyors, said that the fact that there were so many bodies 
covering so much common ground complicated the work 
they tried to do for the public good, and multiplied beyond 
measure the difficult task of describing themselves and their 
work to an uninformed layman. He referred to “ a blurring 
of boundaries ” between surveyors’ work and that of certain 
other professions: the architect and the building surveyor, 
or the estate manager and the solicitor were, he said, but two 
cases where there is a certain area of common ground. No 
purpose would be served by any one society attempting to 
establish sole claim to the common ground ; and efforts by 
several societies to establish their claims in common with 
others would involve a wasteful dispersal of effort. He had 
often wondered whether the answer to this problem, and to 
the need for better publicity for the professions as a whole, 
might not be a concentration of effort in a common plan to 
improve public relations. By pooling resources and ideas, 
we believe that the leading professional bodies could achieve 
a great deal. We are of opinion that great good can come of 
consultations between all professional bodies, and better 
public relations. 
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Local Authorities’ Capital Investment 
Restrictions 


AN exposition to local authorities of how local government 
services will be affected by the Government’s declared 
intention to stabilise total capital investment in the public 
sector at its present level is contained in Circular No, 54/1957 
issued on 11th November by the Ministry of Housing and 
Local Government. During the past eighteen months, 
schemes for water, sewerage and sewage disposal have all 
been subject to severe restrictions, and administration of 
these services will continue on the existing basis for the time 
being. Some curtailment of expenditure on the building of 
new houses cannot be avoided. More than 5 million people 
have been rehoused since 1951 and a decline in house building 
by local authorities is to be expected, and has already shown 
itself. Conditions vary widely from one area to another 
and each authority will have to use its discretion in consulta- 
tion with the department, as a flat rate in the reduction of 
building is not contemplated. The Minister hopes that no 
authority with a slum problem will think it right to come to 
a standstill about slum clearance, and that the authorities 
will use their existing powers to make loans and to offer 
grants to private owners for converting existing houses, 
and will themselves proceed with conversion schemes. Local 
authorities are also reminded that they have power to make 
loans for house purchase. The Minister will be willing to 
consider new or revised schemes providing a varying rate of 
interest on advances under the Housing Acts. 


The Housing Act, 1957 


In the exercise of his powers under s. 178 of the Housing 
Act, 1957, the Minister of Housing and Local Government 
has made the Housing (Prescribed Forms) Regulations 
(S.I. 1957 No. 1842) to replace the forms prescribed under the 
1936 and subsequent Acts and to omit a number of forms 
which are not now used. The regulations come into force 
on the 1st December. The Ministry have also issued 
(H.M. Stationery Office, price 1s. 9d.) Tables of Comparison 
under the Housing Act, 1957, showing the mode in which 
earlier enactments are dealt with by the Act, and the sections 
of the Act and corresponding provisions in earlier Acts. 


Crime Figures 


In “Criminal Statistics England and Wales, 1956” 
(Cmnd. 286, H.M. Stationery Office, 7s.), published on 
13th November, the bad news is given that the total number 
of indictable offences known to the police, which began to 
fall at the end of 1951, rose during 1955 and continued 
upward during 1956. By the end of 1956 the rise had become 
steep. The increase in crime appears to be much more 
rapid among boys and young men than among women or 
older men. The number of offences of violence against the 
person increased sharply in 1956 after having increased less 
rapidly over a period of many years. Breaking and entering 
offences also increased considerably, reversing the downward 
trend of the previous three years, and there was a large 
increase in the number of larcenies known to the police. The 
number of indictable offences known to the police in 1956 
was 9-5 per cent. higher than in 1955. The number of persons 
found guilty of indictable offences in 1956 was 7-8 per cent. 
higher than in 1955. There are no figures of non-indictable 
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offences known to the police, but the number of persons found 
guilty of non-indictable offences in 1956 was 6-5 per cent. 
higher than in 1955. The rise of 7-8 per cent. in the number 
of persons found guilty of indictable offences was made up 
of a rise of 9-1 per cent. for males and a fall of 0-7 per cent. 
for females. The number of males aged 17 and under 21 
found guilty of indictable offences increased by 19-1 per cent. 
The following changes took place from 1955 to 1956 in the 
number of persons found guilty of the main types of indictable 
offence : there were increases of 22 per cent. in the number 
found guilty of malicious injury to property, 21 per cent. in 
the number found guilty of violence against the person, 
20 per cent. in the number found guilty of robbery, 14 per cent. 
in the number found guilty of breaking and entering, 10 per 
cent. in the number found guilty of receiving, and 6 per cent. 
in the number found guilty of larceny. There were decreases 
of 2 per cent. in the number found guilty of frauds and false 
pretences, and 1 per cent. in the number found guilty of 
sexual offences. 


Attachment of Income for Maintenance 


WHEN Mr. J. E. S. Stmon, Q.C., Joint Under-Secretary 
of State, Home Office, recently addressed the Magistrates’ 
Association on the subject of maintenance arrears, he stated 
that the Government was considering introducing a Bill 
enabling the courts to attach the wages of a person who has 
defaulted on a maintenance order, since the recent Private 
Member’s Bill to that end had foundered (ante, p. 802). The 
HoME SECRETARY has now confirmed, in answer to a Parlia- 
mentary question by Miss VIcKERS (who introduced the 
original Bill) that a Government sponsored Bill will be intro- 
duced this session. It is still not clear, however, whether the 
Bill will include provisions to prevent extinction of 
maintenance arrears by a prison sentence, as recommended 
by the Magistrates’ Association. 


The British Council 


THE preamble to the Royal Charter of the British Council 
states the objects of the creation of the Council to be 
“ promoting a wider knowledge of Our United Kingdom of 
Great Britain and Northern Ireland and the English language 
abroad and developing closer cultural relations between Our 
United Kingdom of Great Britain and Northern Ireland and 
other countries for the purpose of benefiting the British 
Commonwealth of Nations.’’ The charter was granted in 
1940, and in 1956-57, according to the Council’s Annual 
Report, its increased activities cover a wide field of cultural 
and scientific interchanges. It is a pity that the report, 
with its wealth of information on the cultural and scientific 
work accomplished during the year, contains little or nothing 
about legal matters beyond the fact that there is a Law 
Committee of the Council comprising among other dis- 
tinguished members, the MASTER OF THE ROLLS, Sir DINGWALL 
Bateson, Mr. T. G. Lunp, Professor A. L. GoopHarrt, 
Professor R. H. GRAveEson, Professor C. J. HARMER and 
Sir WILLIAM McNair. No doubt much work is being done 
by the Council in publishing to the world the meaning and 
benefits of freedom under the rule of law, but the report does 
not show it. In a long list of lecture tours, for example, not 
one is remotely connected with this aspect of promoting a 
wider knowledge of the United Kingdom. It is to be hoped 
that next year this matter will be rectified. 
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* YOURS 


Tue Advertisements (Hire-Purchase) Act, 1957, received 
Royal Assent on the 17th July last. It was a Private Member’s 
Bill which received the support of all political parties, and it 
is designed to remedy an evil which is very apparent in some 
areas of the country, namely the misleading price tag on goods 
displayed for sale. The majority of firms who deal in hire- 
purchase on a large scale already comply with the new require- 
ments in most respects, but each and every one ought to 
consider this statute, and since non-compliance is a criminal 
offence, many solicitors will no doubt be called upon to defend 
and prosecute those who transgress the rather complicated 
provisions. 
Scope 

The Act comes into force on the Ist January next. It 
applies to any advertisement for any goods as being goods 
available for disposal by way of hire-purchase or credit sale, 
if the advertisement contains any one or more of three 
elements, namely (i) words indicating that a deposit is payable, 
together with the amount of the deposit, or that the deposit 
is a fraction, whether or not the amount of which it is a 
fraction is given; (ii) words indicating that no deposit is 
payable ; (iii) an indication of the amount of any one or more 
of the instalments payable. 

There is no limit to the value of the goods, which are 
defined to include vehicles, vessels, aircraft and animals 
and generally “‘ articles of any description” ‘‘ Advertisement ”’ 
is even more widely defined so as to mean not only placards 
and television panels but also catalogues and price lists, 
and, indeed, every visual form of advertising, whether or not 
accompanied by spoken words. “ Hire-purchase’’ has the 
same meaning as those words in the Hire-Purchase Acts, but 
credit sale’’ means the sale of goods in pursuance of an 
agreement under which the whole or part of the purchase price 
is payable in instalments. ‘‘ Disposal” is defined in very 
full terms to include the disposal of possession and/or disposal 
of ownership, any proprietary interest, or the right to 
possession. 

It will be seen that the Act is of very wide operation, and 
it will cover not only the goods which one normally associates 
with hire-purchase but also, e.g., clothes which may be paid 
for weekly. It does not seem to matter at what stage delivery 
is to be made. Indeed, only an advertisement which merely 
says that terms are available will escape the provisions of the 
Act. 


6c 


The requirements 


Section 2 of the statute makes it obligatory to include 
specified information in any advertisement which falls within 
the above limits. No part of the information must be given 
undue prominence. There are two types of advertisement 
provided for :— 


(1) Advertisements which contain actual details as to 
the payments in respect of any goods ; and 

(2) Advertisements which do not contain any such 
details. 

An advertisement is to be taken to contain details as to 
payments if it specifies the actual amount of the deposit 
payable, or the amount of any instalment. An example of the 
first type of advertisement would be ‘‘ Deposit Five Pounds ”’ ; 
of the second type, “‘ Deposit One-Fifth.” 

The following information must be included in the first 
type of advertisement: the amount of the deposit, or a 
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FOR £1” 


statement that the deposit is a proportion of a sum specified 
in the advertisement, or a statement that no deposit is 
payable, and the amount of each instalment, the number 
payable, the period over which it is payable, and the number, 
if any, payable before delivery is possible, and the cash price 
of the goods. 

An advertisement of the second type must state either that 
the deposit is a specified fraction of a sum the nature of which 
is clearly indicated or that no deposit is payable, and the 
number of instalments, the period over which each is payable, 
and the number payable before delivery of the goods. 

Where there are two or more alternative schemes of purchase, 
e.g., hire-purchase or credit sale, or two schemes by hire- 
purchase and one by credit sale, then the information must 
be set out so as to distinguish each scheme clearly. 

An interesting provision is that in the case of a cinema or 
television advertisement, for the purpose of deciding whether 
or not the advertisement comes within the Act, and whether 
it is of the first or second type, accompanying words or 
sounds are taken into account, but, on the other hand, the 
information to be included cannot be given except in visual 
form. One wonders what the draftsman had in mind when 
he inserted ‘“‘ spoken words or other sounds ”’! 


Penalties 


It is in s. 3 that the sanctions are to be found. Non- 
compliance will not have any effect on the credit-sale or hire- 
purchase agreement ; perhaps this is just as well for it might 
lead to bargain hunting! In any event, it would be difficult 
to prove non-compliance after the sale. But instead it is 
made an offence punishable on summary conviction. Any 
person who “ displays or issues”’ an advertisement which 
does not contain the required information, or causes such 
an advertisement to be displayed or issued, is on conviction 
liable to a fine not exceeding {£50 on first offence and £100 
on a subsequent offence. Proceedings may be taken in any 
place where he is for the time being. 

It is a defence if the person charged can show that the 
advertisement did not relate to anything to be done in the 
course of business carried on by him, and that neither he 
nor any person under his control was responsible for any part 
of the contents. 

If the offender is a body corporate, any director, manager, 
secretary or other similar officer, including a member of the 
board of a nationalised industry, is liable to conviction if the 
offence is shown to have been committed with their consent 
or connivance, or to be attributable to any neglect on their 
part. 

It remains to be seen to what extent the Act will be enforced. 
The local authority is not made responsible, but no doubt 
many will take up the task nevertheless. The obvious answer 
is to make it another duty of the inspector of weights and 
measures. W.D.P. 





The President of The Law Society, Mr. Ian D. Yeaman, 
gave a luncheon party on 11th November at 60 Carey Street, 
Lincoln’s Inn. The guests were: the Lord Chief Justice of 
England (Lord Goddard), Sir Paul Sinker, Sir George Coldstream, 
Sir Leslie Farrer, Professor A. L. Goodhart, Q.C., Mr. W. H. 
Lawson, Mr. Leslie E. Peppiatt, Mr. P. B. Martineau and 
Mr. Thomas G. Lund. 
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Common Law Commentary 


CLAIMS 


In Pigney v. Pointer’s Transport Services, Ltd. [1957) 1 W.L.R. 
1121; ante, p. 851, Pilcher, J., had to decide whether the 
widow of a workman who, having been injured at work, 
develops neurosis and subsequently hangs himself whilst 
sane, may claim damages under the Fatal Accidents Act, 
1846, from her deceased husband’s employers. 


Remoteness 


The first question in such a claim is whether the act of 
self-killing is too remote from the injury as, for example, 
being a novus actus interveniens. There have been earlier 
decisions on this point which have laid down that such an 
act is not necessarily too remote. It is not a ground for 
pleading remoteness that the act of self-killing could not have 
been foreseen by the tortfeasor: Re Polemis & Furness, 
Withy & Co. {1921} 3 K.B. 560 having laid down that, 
provided that the damage complained of is directly traceable 
to the negligent act, and not due to the operation of indepen- 
dent causes having no connection with the negligent act 
except that they could not avoid its result, it is immaterial 
that the damage is not the exact kind of damage one would 
expect. 

His lordship was satisfied that the death of the plaintiff's 
husband which was the damage of which she complained 
under the Fatal Accidents Act, whilst not the kind of damage 
one would expect to result from the injury he received (the 
injuries were to his head), was nevertheless directly traceable 
to the physical injury that he sustained due to the lack of care 
of the defendants for his safety. 


When the deceased committed suicide he was not, so the 
court found, insane under the M’Naghten rules. Had he 
been, the chain of causation would have been complete and 
there would have been no difficulty. But the deceased 
deliberately took his own life in a fit of depression arising 
from his neurotic condition. Nevertheless, the court was 
satisfied that there was sufficient direct connection between 
his injuries and his felo de se, and this view was supported 
by other decisions including many decisions under the 
Workmen’s Compensation Acts. 


Public policy 

There was, however, a further argument by the defence 
arising from the deceased’s self-killing whilst sane: it was 
contended that it was contrary to public policy that a man’s 
estate should benefit by such an act, which is, of course, 
criminal. Support for this view was sought from Beresford 
v. Royal Insurance Co., Ltd. [1938] A.C. 586, where the House 
of Lords ruled that a deceased’s felo de se prevented his 
executor from recovering on a life policy. 


What happened in Beresford’s case was that Beresford was 
heavily in debt and unable to find the rather large premium 
on his life policy for £50,000. The last day of grace arrived 
and the insurance company made it plain that there could 
be no extension. Anxious that his creditors should be paid 


off, Beresford shot himself while sane on that day. The 
circumstance was somewhat melodramatic: he took a taxi 
to the head office of the company in the West End and when 
the taxi arrived at their door at 2.57 p.m. (three minutes 
before they closed) he pulled the trigger. 
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ARISING FROM FELO DE SE 


Disallowing the executor’s claim, the House of Lords 
pointed out that in the ordinary case no man can recover on 
an insurance policy for a deliberate production of damage by 
operating or invoking the risk insured against: the person 
insured against fire cannot claim if he intentionally burns 
down his own house ; nor the person who insures his ship and 
then scuttles it ; nor a man who insures his life and deliberately 
ends it. The reason is not one of public policy but simply 
that by the ordinary principles of insurance law those are 
not the events against which the insurance money is payable. 


What was special about Beresford’s case and in respect of 
which public policy was invoked was that the policy on its 
true construction provided that the money should be payable 
whether the insured died by his own hand or not. In other 
words the policy appeared to provide against the risk of 
felo de se, and it was against that interpretation that the case 
was fought, The House of Lords held that even where the 
policy does appear to cover expressly a deliberate act causing 
loss, then on grounds of public policy the insured shall not 
recover if that deliberate act is a crime. 


Beresford’s case distinguished 


Returning to the Pigney case, the question was whether 
the decision in Beresford debarred the plaintiff from recovering 
damages, for here, too, the deceased’s act was deliberate. 
But the facts and the principles involved were held to be 
different. There was no express insurance cover in Pigney’s 
case and, moreover, there was no benefit to Pigney’s estate 
under the widow’s claim. Her claim under the Fatal 
Accidents Act was for her own benefit as a dependant and 
anything she recovered was hers and not part of her husband’s 
estate. The two cases were clearly different. “‘I am of 
opinion,” said his lordship, “that public policy does not 
require that a right of action granted by statute to a dependant 
should be barred simply because the immediate cause of 
death of the breadwinner was that he took his own life whilst 
sane. 


It would be interesting to speculate what the position 
would be if a man, suffering from neurosis as a result of an 
accident, committed suicide in the knowledge that his widow 
would have a claim under the Fatal Accidents Act : that was 
not so in Pigney’s case, apparently, but if it had been so 
then the facts would have been much closer to those of 
Beresford’s. Yet there would still be a difference between 
the two types of case arising from the fundamental distinction 
between tort and contract. In Beresford’s case the problem 
is one in contract and had it been successful anyone would 
be able to insure himself for as much as the insurance company 
would allow and his estate would benefit by that amount. 
But in a claim in tort under the Fatal Accidents Act the 
damages depend purely on the degree of dependence of the 
plaintiff (and her children, if any) on the deceased, and this 
fact gives the matter a different character sufficient to treat 
it as not of the same heinousness as Beresford’s case. 


L. W. M. 





Mr. John Firth Duxbury, solicitor, of Bradford, was married 
recently at Adel, near Leeds, to Miss Patricia Joyce Crook. 
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Landlord and Tenant Notebook 


“AN ABSOLUTE ORDER (SO-CALLED) ” 


My title adopts the characterisation of an order for possession 
of controlled premises by Lord Evershed, M.R., in Payne 
v. Cooper {1957| 3 W.L.R. 741; ante, p. 851 (C.A.), in which 
it was held that a conditional order under the Increase of 
Rent, etc., Restrictions Act, 1920, s. 5 (2), may be “ super- 
imposed ”’ on what has commonly been called an “ absolute ”’ 
or “ final’ order, provided the latter has not been executed. 


The appellant landlord in the case had obtained, on 
13th February, 1957, an order that the respondent tenant 
should deliver up possession of the dwelling-house claimed 
at the expiration of one month; judgment was also given 
for payment of arrears of rent and of costs. The parties 
came to some agreement postponing the date for possession 
and then, on 6th May, the tenant made an application which 
he based on the above-mentioned subsection. It is a much 
criticised subsection. In the present case, Lord Evershed, 
M.R., said that it might be that Parliament had sought to 
take into the scope of the subsection a number of different 
conceptions ‘“‘so that the result requires a little careful 
thought, to put it no higher.” To appreciate the situation, 
it is necessary to read the subsection as a whole and then 
to take an extract of some of its provisions, the course adopted 
by Lord Evershed, M.R. 


It runs: “ At the time of the application for or the making 
or giving of any order or judgment for the recovery of 
possession of any such dwelling-house [i.e., one to which the 
Acts apply], or for the ejectment of a tenant therefrom, or 
in the case of any such order or judgment which has been 
made or given, whether before or after the passing of this 
Act, and not executed at any subsequent time, the court 
may adjourn the application, or stay or suspend execution 
of any such order or judgment, or postpone the date of 
possession for such period or periods as it thinks fit, and subject 
to such conditions (if any) in regard to payment by the 
tenant of arrears of rent, rent, or mesne profits and otherwise 
as the court thinks fit, and, if such conditions are complied 
with, the court may, if it thinks fit, discharge or rescind any 
such order or judgment.”’ 

The vital part of this wordy enactment was, for the 
purposes of Payne v. Cooper: ‘in the case of any order for 
the recovery of possession of a dwelling-house which has been 
made and not executed, the court may suspend execution 
or postpone the date of possession for such period as it thinks 
fit, and subject to such conditions as the court thinks fit, 
and, if such conditions are complied with, the court may 
discharge such order.” 

Contrast 

It so happens that in American Economic Laundry, Ltd. 
v. Little [1951] 1 K.B. 400 (C.A.), Somervell, L.J.’s judgment 
contained the following statements: “... under s. 5 (2) 

. orders may take either of two forms: there may be, 
as here, an absolute order the execution of which is suspended ; 
or there may be a conditional order, that is to say, the order 
for possession does not become operative so long as certain 
conditions are fulfilled, for example, payment of rent or 
abatement of a nuisance. The difference between these two 
kinds of order is illustrated by the concluding words of the 
subsection: ‘if such conditions,’ that is to say, conditions 
to which an order is made subject, ‘ are complied with, the 


court may, if it thinks fit, discharge’ the order. That cannot 
be done when an absolute order has been made.”’ 


The dichotomy is clear; but the concluding sentence in 
particular would seem to warrant the: proposition that an 
“absolute ’’ order is inevitably a final order. 


Conversion 


The issue in American Economic Laundry, Ltd. v. Little 
was whether the daughter of a once protected tenant against 
whom a suspended order for possession had been made was, 
on his dying during a period of such suspension, entitled to a 
tenancy by virtue of the Increase of Rent, etc., Restrictions 
Act, 1920, s. 12 (1) (g); sometimes conveniently, though 
inaccurately, called a tenancy by transmission on death. 
It was held that at the date of his death the deceased was not 
even a statutory tenant; also, that if he had been, the 
order would operate against the claimant. 

But in his judgment in the same case, Evershed, M.R., 
referred to the possibility of conversion of an absolute order : 
“, , though the original order be absolute, nevertheless, 
as I read s. 5 (2) of the Act of 1920, it may not only be 
discharged on application, but it may, in effect, be converted 
thereafter into a conditional order, for the language at the 
end of the subsection seems to contemplate that possibility.” 

And later, in Haymills Houses, Ltd. v. Blake {1955} 
1 W.L.R. 237 (C.A.), the learned Master of the Rolls said: 
“. . . it may well be that the final words of the subsection 
would give power to discharge the original order, even though 
absolute in form. If that is right, then it would justify the 
language I there used [in American Economic Laundry, 
Ltd. v. Little} that an absolute order may be converted into a 
conditional one so as to give rise to the power to discharge.”’ 
These remarks were also, strictly speaking, obiter, the dispute 
being about the power to discharge or vary a conditional 
order for possession by a self-discharging order. 

And in Payne v. Cooper the court held that it was impossible 
to say that the ordinary effect of the language of s. 5 (2) 
was not as follows: (1 again quote Lord Evershed, M.R.) 
“Tt is within the competence of the court, when an absolute 
order (so-called) has been made, but not executed, to convert 
it in effect into a conditional order by the process . . 
of making a subsequent order postponing the date of 
possession on conditions, and thereby inevitably, as I think, 
giving rise to the power contained in the last two lines of 
the subsection, on satisfaction of the conditions, to discharge 
the original order for possession.’’ The language, Romer, L.]., 
said, was perfectly general, and there was no warrant for the 
view that the final provision authorising discharge or rescis- 
sion applied only to cases where the original order was not 
absolute, but was in a suspended or conditional form. 

As regards the language in which the process is described, 
it is noticeable that on almost every occasion when he spoke 
of ‘“‘ convert ”’ or “‘ conversion,’ Lord Evershed, M.R., added 
the expression “‘ in effect.””. The judgment also refers to the 
“superimposing ’’ of a conditional order on an absolute 
order, which, I submit, is rather more accurate ; personally, 
I would suggest that the annulment of the absolute order 
and its replacement by the conditional order would best 
describe what happens in such cases. 
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Not executed 

The new decision, of course, emphasises the importance 
to a landlord of obtaining a warrant of possession as soon as 
the order permits, and of urging the bailiff to act with 
expedition. In the above-mentioned Haymills Houses, Ltd. 
v. Blake case the tenant had originally been ordered, on 
29th September, to give up possession on or before 27th October, 
unless he paid arrears of rent and costs into court before 
that date. He did not. It is not clearly stated when the 
warrant was applied for and issued, but the intention to make 
the ultimately successful application for a postponement 
was notified on 24th November and the application granted 
on 29th November. 

Whether there is, for these purposes, a difference between 
an order staying or suspending execution on the one hand 
and an order postponing the date of possession on the other 
hand is probably an academic point. American Economic 
Laundry, Ltd. v. Little showed that a tenant against whom a 
suspended execution order had been made was no longer 
a statutory tenant but had a right to continue in occupation, 
and it seems probable that the same would apply if the order 
merely gave a date without expressly providing for suspension 
of execution, and that in either case the landlord would have 
no right to resort to peaceful resumption of possession himself. 

If it thinks fit 

Though one might have expected that, having regard to 

the agreement made to extend the period beyond the date 
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first ordered, some criticism would have been levelled at the 
way in which the court exercised its discretion in Payne y. 
Cooper, no such question was raised on appeal. The facts 
showed that the tenant had originally been somewhat truculent, 
labouring under a grievance for which the law could give 
him no redress: he had expected his original landlord, who 
had died, to leave him the property by will, and had been 
disappointed. But “as time passed, so apparently did the 
bellicosity of the tenant, who was then prudent enough to 
take advice’”’; and the advice was no doubt to the effect 
that more flies are caught by honey than by vinegar. Then, 
the judge who heard the application (not the same judge) 
may have been influenced by the tenant’s age—78—and, 
Lord Evershed, M.R., opined, by the fact that he was a keen 
gardener. The learned Master of the Rolls indeed suggested 
that the county court judge had had the famous essay of 
Francis Bacon in mind. True, Sir Francis referred to a 
garden as “the purest of human pleasures”; but the 
respondent may well have reflected that the essayist would 
not have approved of paying less than market value for one’s 
pleasures or obtaining them from an unwilling supplier. 
Or she may have felt that it was an occasion for reminding 
the court of an utterance by a later essayist, one Voltaire : 
“We must cultivate our garden '’—emphasising the possessive 
pronoun. 


R. B. 


HERE AND THERE 


KEEPING IN TOUCH 

Ir seems far more than four months since thousands of 
American lawyers and their families were expluring every 
nook, cranny, crevice and interstice of London’s legal quarter. 
In July it almost seemed as if there were more of them than us 
about the place. Now we have it all to ourselves and the 
daily scene is no showpiece in leafless November, unless your 
favourite picture of legal life is that of the Lord Chancellor in 
his Court of Chancery sitting in Lincoln’s Inn Hall at the 
centre of a fog of Dickensian opacity. But if your mind wants 
to take a holiday and follow our visitors home in the spirit, 
since very few of us will ever have the means to do so in the 
body, you will have been able to find in the newspapers 
recently an unusually large and varied selection of items about 
the American way of life as the law touches it. Perhaps the 
earnest pages of the transatlantic law periodicals might give 
us a better balanced picture of legal life from Montana to 
Texas linked to us by that common devotion to the common 
law about which we made so many speeches to one another 
last July. But though legal practice is mostly routine in 
both our countries it is vivified by a sort of underlying folk 
lore, a “‘ Disneyland ” of anecdote and gossip which constantly 
reminds us that at any moment a case may fly off on the 
wildest winds of fantasy. If Miss Nancy Mitford had 
interpolated a court scene into a novel could she have bettered 
for liveliness the case of the nonagenarian Marquess, the 
Indian-born Marchioness and the septuagenarian widow ? 
So in visualising the legal world of our neighbours, the 
newspaper items are not to be despised. 


ADVENTURE FOR JUDGES 
LET us start at the top and take a couple of glimpses at the 
possibilities of the unexpected in American judicial life, An 


English judge weighted down with ermined dignity and 
imprisoned in propriety may comfort himself with the thought 
that any day the boredom and monotony of perpetual 
protocol will snap and some outraged litigant will discharge 
at him a tomato or an egg or a boot or even a bullet, and 
adventure will burst in. It has happened before, he may tell 
himself, and it can happen again. But that is mere music hall 
stuff compared with the authentically Gilbertian episode which 
has recently occurred in California. Charles and George 
Finn are twins. They are of Irish extraction. They are 
forty-two years old. For five years they have been involved 
in litigation over the ownership of a surplus military aircraft. 
Dissatisfied, as litigants so often must be at the way the case 


had gone, they blamed the judge of the Los Angeles Superior 


Court and one day recently, just after he had left court, they 
waylaid him on the steps of the City Hall, clapped a pair of 
handcuffs on him and led him to the police station where they 
charged him with conspiracy to steal their plane by fraud and 
trickery. In adopting this procedure they claimed to be 
exercising the private citizen’s right to arrest a suspected 
criminal, when no police officer is available. When the 
formal charge had been made the judge was released. Only 
Gilbert and Sullivan could have done justice to the scene in a 
lively trio supported by a chorus of policemen. Gilbertian 
also were the moves and counter-moves, the check and counter- 
check, in the dispute between the sheriff of Danville, Illinois, 
and the Probate judge. The judge had parked his car in a 
space which the sheriff claimed as reserved for his department. 
After giving the judge five minutes to remove it, he towed it 
away. The judge looked up the appropriate statutes and 
found that only the county coroner could arrest the sheriff. 
He called in the coroner and ordered him to do so. Brought 
before the judge, the sheriff called up reinforcements, a 
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trinity of lawyers who argued that his arrest was illegal 
because no process had been served on him. The judge held 
that his oral order was sufficient and committed the sheriff to 
two days’ gaol for contempt of court. The sheriff was now 
technically in his own custody but, chafing at that light 
captivity, he instructed his lawyers to provide bail. When 
last heard of the matter was under appeal. 


THE OUTLAWS 
From the judge’s car to another aspect of United States 
motoring, the rapidly approaching extinction of the pedestrian 
as a recognised species of road user. In New York a pantryman 
was recently charged with jay walking on the way to his 


RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
“ Points in Practice ’’ Department, “‘ The Solicitors’ Journal,”’ 
21 Red Lion Street, London, W.C.1, but the following points 
should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 


2. Questions should be brief, typewritten in duplicate, 
and should be accompanied by the sender’s name and 
address on a separate sheet. 


3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Section II—RELEASE FROM RENT AcTts—DIsTRESS 
FOR RENT 

Q. Do the provisions of the Rent Acts which limit the right 
of a landlord to distrain for arrears of rent apply to property, 
formerly subject to the Rent Acts, to which the Landlord 
and Tenant Act, 1954, Pt. II, has been made applicable by 
the Rent Act, 1957, Sched. IV, para. 11, and in respect of 
which a notice to terminate the tenancy has been served by 
the landlord under the 1954 Act ? 


A. Distress can, in our opinion, be levied without leave of 
court. Strictly speaking, we would say that this is not so 
much the effect of the Rent Act, 1957, Sched. IV, para. 11— 
which postulates decontrol and provides, in the case of a 
statutory tenancy, for that tenancy to be treated as if it 
were a contractual, continued, tenancy—as of s. 11 itself. 
The restrictions on the right to distrain are imposed by an 
enactment (Increase of Rent, etc., Restrictions Act, 1920, 
s. 6) limited to “ the rent of any dwelling-house to which this 
Act applies ’’ (applied to new control by the Rent, etc., 
Restrictions Act, 1939, s. 3) ; by the Rent Act, 1957, s. 11 (1), 
the Rent Acts “ shall not apply to any dwelling-house, etc.” 
Consequently, it would not, in our opinion, matter whether 
or not any notice to terminate had been served since 
7th November, 1956. 


Section IV—RENT RECOVERABLE—INCREASES IN 
RATES SINCE 1939 

YQ. A tenant of premises having a rateable value of over 
£40 per annum which has therefore become decontrolled under 
the provisions of the Rent Act, 1957, has, up to the present 
time, been paying a rent which includes only part of the 
increase of rates since 1939, which the landlord could have 
passed on to him by serving the appropriate notice of increase. 
The rent being paid on the date when the Rent Act came into 
force was, therefore, less than the rent which the tenant 


[Vol. 101} 879 


restaurant. He had been arrested on an island after risking 
his life in several traffic lanes. The effect of the evidence in 
court was that the only legal access to his restaurant was by 
private car. The same phenomenon of the outlawing of the 
pedestrian was noted by an Englishman riding as a passenger 
in a car involved in a long crawling traffic jam in the 
Connecticut Hills. To escape from the petrol fumes he got 
out to walk on the grass verge. In a very few minutes he 
was being threatened with arrest by two policemen. It is an 
offence to walk within 50 feet of a State highway. The 
recent royal visit was accepted as a plea ad misericordiam. 
But that’s the law. 
RICHARD ROE. 


PROBLEMS 


should have been paying had a notice been served. Para- 
graph 3 of Sched. IV to the Act provides that the rent 
recoverable from a tenant shall be the same as would have 
been recoverable if s. 1 of the Act had provided in all cases 
for a rent limit equal to the rent recoverable from the tenant 
for the last rental period beginning before the time of decontrol, 
the rent limit being subject to adjustment under s. 3 of the 
Act but not to any other alteration. Is it permissible to 
charge the tenant the full increase since 1939, notwithstanding 
that this is more than he was paying when the Rent Act 
came into force? Is it necessary to serve a formal notice of 
increase ? There does not appear to be any form of notice 
of increase under the Rent Restrictions Regulations, 1957, 
which is appropriate to this case. 

A. We do not think that the tenant can be charged the full 
increase in rates since 1939. The rent recoverable at the 
commencement of the Act must mean the rent lawfully 
recoverable then. Admittedly, that rent was lower than it 
might have been if notices in the proper form relating to 
increases in rates had been served, but the provisions 
authorising such notices have now been repealed and s. 3 
only allows increases to cover any increase in the amount of 
rates above the amount at the date of commencement of 
the Act. 


Deficient Notice of Increase Served 


Q. A notice of increase is served on Form A but no mention 
is made in s. 6 (b) of the rates borne by*the landlord. The 
notice was deficient in so far as the amount of rates can 
apparently be added to the grossed-up figure of—in this 
case—twice the gross value. How can this deficiency now 
be made up—Form B not seeming to be very appropriate as 
it is not a question of an increase so much as a quéstion of 
putting the whole amount of the current rates on to the 
tenant ? 

A. We agree that Form B could not be used, and, in our 
opinion, the landlord could do one of two things: (i) Apply 
to the county court to amend the notice served under the 
Rent, etc., Restrictions Act, 1923, s. 6, made applicable to 
notices under the Rent Act, 1957, by its Sched. VI, para. 2. 
The difficulty would be that, according to the Scots decision 
in Stewart v. Currie [1925] S.L.T. 17 (and see Williams v. 
Britannic Merthyr Steam Coal Co. (1924) 2 K.B. 173), the 
landlord would have to show not merely that the notice was 
“ deficient ’’ but that it was invalid. The mere circumstance 
that it demands less than could be claimed could not, in our 
view, be said to render it invalid (see Goldsmith v. Arlidge 
[1924] E.G.D. 38; Thomson v. Ure |1925| S.L.T. 122), but 
we consider that an argument could be based on the fact 
that the Rent Act, 1957, entitles the landlord to the increase 


only if he serves a notice in the prescribed form (s. 2 (2)) 








880 {[Vol. 101) 


and that the prescribed form, Form A, obliges him to state 
the rent limit accurately. It should be noted that this 
procedure, if successful, involves a six months’ delay as regards 
the rates element, as Sched. VI, para. 2, also applies s. 8 of the 
1923 Act. (ii) Though we know of no authority directly in 
point, the landlord might, in our view, serve a fresh notice 
(Form A), at the same time informing the tenant that the one 
served was invalid by reason of the above-mentioned 
inaccuracy. The three months of s. 2 (2) (a) would, of course, 
have to run from the date of service of this second notice. 


Notice of Increase Served by Purchaser before Completion 

Q. We act for a purchaser of registered property which is 
subject to a tenancy that is still controlled under the 1957 
Rent Act. After contracts had been exchanged, but before 
completion, the contracting purchaser, unbeknown to us, 
served a notice of increase of rent under the 1957 Act. .Can 
you please supply us with any authority: (a) as to the 
validity of the service of a repairs increase by a contracting 
purchaser before completion ; and (6) if the notice is invalid, 
whether a new notice can be served immediately after com- 
pletion, or must the purchaser wait until his title is registered 
before serving the notice (cf. Smith v. Express Dairy Co., Ltd. 
[1954] J.P.L. 45 (Harman, J.)) ? 

A. (a) In our opinion, the expression “the landlord” 
in s. 2 (2) and elsewhere could not be held to apply to a 
purchaser who has not completed. We know of no direct 
authority, but we consider that the following decisions would 
amply support the proposition : Doe d. Green v. Baker (1818), 
8 Taunt. 241; Graham v. M’Ilwaine [1918] 2 Ir.R. 353; 
Farrow v. Ortewell {1933} Ch. 480; and Thompson v. 
McCullough |1947| K.B. 447. (6) The report of Smith v. 
Express Dairy Co., Ltd., does not mention any conveyance, 
and by the Land Registration Act, 1925, s. 69 (1), vesting 
of the legal estate can take place without any conveyance, 
while by zbid. (4) an estate vested in a proprietor cannot be 
disposed of otherwise than by transfer. It was, apparently, 
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by reference to these provisions that the tenant concerned 
in that case was able to impugn a notice to quit given by 
transferees whose title had not been registered, and we consider 
that, unless a distinction could be drawn by reference to 
completion as transferring the reversion, the reasoning would 
be applied in the case submitted. The decision does, how- 
ever, show that an unregistered purchaser may give a notice 
as agent of the vendor, if duly authorised ; and if it is desired 
to serve any notice before registration, we suggest that the 
vendor be asked to give the necessary authority. 


Service Tenancies—AUTOMATIC DETERMINATION— 
VALIDITY 


Q. We act for a company which owns dwelling-houses which 
from time to time are let to employees. The lettings are at 
weekly rents and in each case the employee signs a short 
document (directed to the company) agreeing to occupy the 
premises upon the conditions and terms therein set forth 
under which the tenancy is determinable by notice in writing 
given by either party. Also the document says: ‘‘ You are 
letting the premises to me only by virtue of my employment 
with you and for the sole purpose of my being more con- 
veniently situated as your employee, and on the determination 
of my employment this tenancy shall also determine forth- 
with.” Is such a condition (providing for automatic 
determination of the tenancy on determination of the employ- 
ment). rendered invalid or ineffective by any provision 
(e.g., s. 16) of the Rent Act, 1957, or any earlier Act ? Is such 
a condition made on a letting after the coming into force of 
the Rent Act, 1957, valid and effective ? 

A. The condition is, in our opinion, valid and effective, the 
words “ on the determination of my employment this tenancy 
shall also determine forthwith ”’ being ‘‘ words of limitation ”’ 
(see 2 Bl. Comm. 155). It follows that in the event provided 
for there is no “ notice to quit ’’ which the Rent Act, 1957, 
could invalidate. Authorities supporting our proposition 
are: Doe d. Lockwood v. Clarke (1807), 8 East 185, and 
Belaney v. Kelly (1871), 24 L.T. 738. 
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REVIEWS 


Sergeant on Stamp Duties. Third Edition. By B. J. 
Sims, LL.B., a Solicitor of the Supreme Court. 1957. 
Ipswich: The Thames Bank Publishing Co., Ltd. £4 4s. net. 
There is no major change in arrangement or style from previous 

editions, although the author has passed over his task to the 

present editor. After the usual tables the text of the book 
commences with an introduction of nine pages which is followed 
by annotated copies of the relevant Acts to the length of 313 pages. 

There are also various special tables, reports and statements. 

The notes appear accurate and well chosen, so that the present 

edition can be expected to appeal to solicitors who require a 

practical guide to this difficult subject. 

The practice regarding stamp duty on conveyances and leases 
of plots of land after commencement of building operations is of 
particular importance. The decisions in M’Innes v. Inland 
Revenue Commissioners |1934] S.C. 424, Kimbers & Co. v. Inland 
Revenue Commissioners [1936] 1 K.B. 132 and other Scottish 
cases are noted at p. 103 in a section which ends with a cross- 


reference to the current revenue practice set out by means of a 
copy, in an Appendix, of the Revenue Statement which was 
published in the Law Society's Gazette, June, 1956, p. 247. It is 
suggested that the author might reasonably be expected to be 
rather more helpful by endeavouring to relate the statement 
(which has been strongly criticised) to the decisions. Further, 
it is unfortunate that between the date on which the law is set 
out (Ist June, 1957) and publication of the book, an amended 
statement by the Board of Inland Revenue appeared in the 
Law Soctety’s Gazette (August, 1957, p. 450). 


Learning the Law. By GLANVILLE WILLIAMs, LL.D., F.B.A., 
Fellow of Jesus College, Cambridge. Sixth Edition. 1957. 
London: Stevens & Sons, Ltd. 13s. 6d. net. 

The 6th edition of this popular handbook for university and 
other students retains all those features, diverse in subject-matter 
but uniformly helpful, which have enlightened and entertained 
so many since the book first appeared in 1945. It is a most 
useful and agreeable aid and introduction to study. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”’] 


Prod without Product 


Sir,—It is fascinating, if not entirely amusing, to contrast the 
almost Strindbergian gloom of Mr. Arnold’s recent letter in your 
columns with the Browningesque optimism displayed by one, 
Carolus: a retiring and shy gentleman this—the author of the 
Harrogate diary now currently appearing in the Law Society's 
Gazette. The charm and restrained nostalgia exuding from this 
feuilleton are, incidentally, quite worthy of the glossier columns 
of the Taller. 

If imagination be any guide, the silence of Mr. Arnold’s offices 
in the small hours is broken only by the occasional groan or 
rattle of one of the many cupboard-imprisoned skeletons; at 
Harrogate they order things differently and mock the midnight 
bell discreetly but not, it would appear, inexpensively in a private 
room. First light in the city comes grey and tattered; small 
hope one thinks, to swell the miserable portion. One must 
travel northwards to find the sun. The Yorkshire spa wakes to 
a blaze of glory. In such an atmosphere, nocturnal revelry, 
however eccentric, however delightful, however private, is power- 
less to interfere one whit with the well ordered mechanics of the 
dawn. God being in his heaven, all’s well with the world. 

Is there any useful moral to be gleaned from this antinomy 
of thought and expression ? Can one escape the conclusion that 
the profession through its members is in some respects a house 
divided against itself ? On the one hand there are those who are 
convinced that the present costing allowances are pitifully 
inadequate to the times and that The Law Society are extremely 
unsympathetic towards and, indeed, brazenly ignore the economic 
difficulties confronting all but its most prosperous members. 
On the other hand, there are those like Carolus whose every 
mention of the Society carries with it a pean of undiluted praise. 
The unusual thing is that these two factions, though bitterly 


opposed, seem both of them disinclined ever seriously to join 
battle. Even the most cursory reader of the legal periodicals 
must be aware recently of a considerable number of alarums, 
excursions, ambushes, small forays and the like, but of the 
larger elements of battle there is no sign nor, I think, any imme- 
diate likelihood. If this state of affairs be considered strange 
it must also, for the present at least, be regarded as inevitable 
and for this reason. Those members who support The Law 
Society automatically find their solidarity within its increasingly 
powerful egis ; the others are but francs-tireurs, lone commandos, 
caught up in a common bond of dissatisfaction or near despair 
but lacking any effective unity or organisation. It is the archer 
versus the nuclear physicist with the latter controlling also the 
further and deadly weapons of persuasion and propaganda. The 
former is wise to appreciate his weakness and act accordingly. 

What conclusion do the circumstances warrant ? Simply this, 
I would suggest. It so obviously behoves all those who would 
arraign The Law Society for its neglect of their affairs, first to 
give their argument the force and backing of numbers and not 
to dissipate their energies in occasional and individual attacks 
which, seemingly, accomplish nothing. The gravity of the 
situation would appear to merit concerted action. Only by 
bringing pressure to bear in this way upon the Society can, 
I am convinced, any betterment be achieved. Otherwise, 
without a leader and without a plan, the dissidents might well 
save the breath of further admonition and instead turn bus 
conductors, tallow makers or the like; in such capacities it is 
at least unlikely in this day and age that they would be driven 
to attack their respective unions for neglecting their fair wage 
claims. 

T. EpGAR DarBy. 
London, S.W.3. 


“THE SOLICITORS’ JOURNAL,” 21st NOVEMBER, 1857 


On the 21st November, 1857, THE Soricirors’ JOURNAL 
reported the closing stages of the trial of the fourteen gangsters 
at the Aisne Assizes : ‘‘ The whole scene presented by the Court 
of Assize renders the defects of the French criminal code most 
painfully apparent. The accused are constantly transferred 
from the dock to the witness box and from thence to the dock 
again. ... During the trial the President said to Lemaire : 
“You took part in the murders of Bérancourt and Les Folies, 
did you not?’ ‘I did.’ ‘ You would perhaps have committed 
other crimes if you had not been arrested.’ ‘ Assuredly. In 
fact it was lucky that we were arrested when we were as, 
otherwise, we should, I verily believe, have pillaged and 
murdered all France. As I was the strongest man of the lot, 
I should have done most of the killing.’ Villet, in the course 


of the examination, . . . said, in a confidential tone : ‘ Monsieur 
le Président, you should not pay attention to what Lemaire says, 
for all his pretended confessions .. . are simply intended to 
prolong his trial . . . He knows very well that when the trial 
comes to an end he will not have forty days to live...’ 
.. . Hugo and Lemaire . . . showed some zeal in accusing 
their fellow-prisoners, and especially the elder Villet 

The last-mentioned prisoner . . . defended himself with great 
energy and no little skill, but his manner was again most 
insolent... At the conclusion of the evidence, the court 
condemned Lemaire, Hugo, Bourse and the elder Villet to death ; 
Prosper Villet to hard labour for life; Villet’s wife to 10, his 
daughter to 8, Rabathe to 7, Hugo's wife, Pillou, Prevost and 
Caron, each to 5 years of the same punishment.”’ 
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Judicial Committee of the Privy Council 
ESTOPPEL BY CONDUCT : KNOWINGLY STANDING 
BY IN SAME INTEREST 
Nana Ofori Atta If and Another v. Nana Abu Bonsra II 
Lord Tucker, Lord Denning and Rt. Hon. L. M. D. de Silva 
6th November, 1957 

Appeal from the West African Court of Appeal. 


In the suit out of which this appeal arose the appellant stool 
of Akyem Abuakwa claimed title to the Nsuakwate or Anungya 
lands in Ghana as against the respondent stool of Adanse. The 
respondent alleged that in proceedings sixteen years previously, 
in 1940, a subordinate stool of the appellant stool, Muronam 
(which was a co-plaintiff and also an appellant in this appeal) 
had failed to establish title to the lands now in dispute as against 
a subordinate stool of the respondent, the Banka stool, and that 
the appellant stool, having knowingly stood by while the title 
was fought out by its subordinate in the same interest in the 
earlier suit—in which the appellant and the respondent stools 
were not parties—was estopped by conduct from litigating the 
question of title again against the respondent. The West 
African Court of Appeal, affirming the judgment of the Supreme 
Court of the Gold Coast, held that the appellant stool was so 
estopped. The appellant stool and Muronam appealed. 


LorpD DENNING, giving the judgment, said that Lord Penzance 
in Wytcherley v. Andrews (1871), L.R.2 P. & D. 327, at p.328, stated 
the principle that “if a person, knowing what was passing, was 
content to stand by and see his battle fought by somebody else 
in the same interest, he should be bound by the result, and not 
be allowed to re-open the case.’’ It was argued for the appellants 
that that principle was confined to wills and representative 
actions and had never been extended further. Assuming, 
without deciding, that English decisions had hitherto been so 
confined, there was nothing in the principle itself which compelled 
it to be limited to wills and representative actions. The principle 
was founded on justice and common sense, and while it might 
have been found appropriate in England only in special conditions, 
there was no reason why, in West Africa, it should not be applied 
to conditions which were found appropriate for it there. The 
principle was, in the absence of technical legal reasons to the 
contrary, applicable in the present case, and accordingly the 
appellant stool, having knowingly stood by while its subordinate 
fought the question of title in the same interest, was estopped 
from litigating the matter afresh. Appeal dismissed. The 
appellants must pay the costs. 


APPEARANCES : Phineas Quass, Q.C., and Gilbert Dold (A. L. 
Bryden & Co.) ; Ralph Millner (T. L. Wilson & Co.). 
{Keported by Cuartes Clayton, Esq., Barrister-at-Law.] [3 W.L.R. 830 


House of Lords 


BUILDING CONTRACT: PAYMENTS ON 
CERTIFICATES: NO INTERFERENCE 
R. B. Burden, Ltd. v. Swansea Corporation 
Viscount Simonds, Lord Radcliffe, Lord Tucker, Lord Cohen and 
Lord Somervell of Harrow 
29th May, 1957 
Appeal from the Court of Appeal ((1956), 54 L.G.R. 161). 
In December, 1949, Swansea Corporation entered into a building 
contract with building contractors, R. B. Burden, Ltd., who were 
to be entitled to payments on the issue of interim certificates. 
Clause 20 (1) gave the contractors a right to determine their 
employment summarily if the corporation within a stated period 
did not pay the amount due on any certificate ‘‘ or if the 


[corporation] interferes with or obstructs the issue of any such 
certificate.’” There was provision for arbitration in the case of 
the withholding by the architect of any certificate. While the 


work progressed interim certificates were issued and interim 
payments were received by the contractors in accordance with 
the contract. In June, 1951, the corporation appointed an 
independent surveyor to make valuations in connection (inter alia 
with this contract. In October, 1951, after the contractors had 
applied for an interim payment of £5,785, he recommended a 
payment of £1,287. This valuation, which was not properly made, 
the surveyor declined to change and the town clerk suggested 
referring the matter to arbitration, but the contractors determined 
the contract on the ground that the actions of the surveyor 
amounted to obstruction by the corporation with the issue of a 
certificate within cl. 20 (1). The Official Referee held that they 
properly determined the contract. The Court of Appeal set aside 
this decision. The contractors appealed to the House of Lords. 


Viscount SIMONDs said that it was, no doubt, the duty of the 
architect to issue at the right time an interim certificate for the 
right amount. But the question was not what was his duty, 
nor whether he performed it properly. Rather it was whether 
the corporation interfered with or obstructed his performance. 
On this question his lordship agreed with what Lord Radcliffe 
was about to say. The appeal should be dismissed. 


Lorp RAbcLiFFE said that the power of determination was a 
clear recognition of the fact that in matters of certification the 
architect was not simply the agent of the corporation, but had 
duties of his own to perform under the contract, duties which he 
assumed by accepting his appointment as architect. Under 
this contract the architect was treated for some purposes as a 
person distinct from the corporation and in the exercise of his 
right and duty to issue interim certificates for payment he was 
so far distinct that any act of the corporation which interfered 
with or obstructed him in that duty was a breach of contract 
that went to the root of the whole engagement. Generally 
speaking, the surveyor was the person charged with the duty 
of valuing the contractors’ work and advising the architect as 
to the allowance of their claim for payment. It was hard to 
see in what way the corporation had interfered with or obstructed 
the architect in the issue of a certificate. The corporation had 
given no instructions, direct or indirect, which impeded the 
architect in his duty of certification. The Official Referee treated 
the surveyor’s action as the equivalent of the corporation’s 
actions for this purpose and this treatment was not adequate for 
the situation with which cl. 20 was concerned. He found that the 
surveyor “‘ obstructed the issue of the sort of certificate to which 
the [contractors] were entitled.”” By this he meant that the 
surveyor, by not basing his recommendation on a proper valuation, 
led the architect to issue a certificate on unsatisfactory measure- 
ments. If the methods of computation were deficient they might 
be expected to lead to the certification of a wrong sum, but the 
contractors were not entitled to call the whole thing off under 
cl. 20 on the ground that proper methods of valuation had not 
been applied. Even by the conclusion of the hearing it had not 
been established whether the contractors were at the relevant 
date entitled to more than £1,287 or to as much as that sum. 
Yet the whole point of the condition lay in the prejudice to the 
contractors in being kept out of money due to them. If it was 
necessary to the contractors’ case to establish that more than 
£1,287 was then due, they did not do so. But the surveyor’s 
defective procedure did not, in any event, amount to obstruction 
by the corporation. The appeal should be dismissed. The 
question raised depended entirely on the special position between 
employee and architect envisaged by a clause in the form of 
cl. 20. It would be much more difficult to resolve it by any 
general propositions as to the relations of building owner, 
architect and surveyor under a building contract. 

Lorp TuckER and Lorp CoHEN agreed. 

Lorpb SOMERVELL OF Harrow dissented. 

Appeal dismissed. 

APPEARANCES: Beney, Q.C., Rimmer, Q.C., and J. S. Daniel 
(Thomas V. Edwards & Co.) ; F. E. Jones, Q.C., Blain and Michael 
Mann (Kenneth Brown, Baker, Baker, for T. B. Bowen, Guildhall, 
Swansea). 


[Reported by F. Cowper, Esq., Barrister-at-Law] {1 W.L.R. 1167 
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Court of Appeal 


WRONGFUL DISMISSAL: CLAIM FOR LOSS OF 
REMUNERATION: PARTICULARS OF TAXABLE 
INCOME TO BE GIVEN 
Phipps v. Orthodox Unit Trusts, Ltd. 

Jenkins, Parker and Pearce, L.JJ. 14th October, 1957 

Appeal from Glyn-Jones, J. 

The plaintiff, who had been sole managing director of the 
defendant company, brought an action for damages for wrongful 
dismissal which he alleged took place on 13th July, 1949. The 
plaintiff claimed substantial sums in respect of arrears of 
remuneration and in respect of damages for wrongful dismissal. 
The main part of the claim was based on the contention that 
under his terms of service he was entitled to remain in the service 
of the trust during the whole of its life. The defendants applied 
for particulars ‘‘. . . of the alleged damage whether the plaintiff 
received any taxable income in any of the tax years from 
1948-1949 onwards, and, if so, then (i) the amount of such income 
from every source in each of such years; (ii) the amount of any 
and all assessments to income tax and sur-tax respectively in 
each of such years, showing how such amounts are made up ; 
and in any event giving full particulars of any facts which entitled 
or would have entitled the plaintiff to tax allowances in respect 
of each of the said years.’’ The defendants’ application for 
particulars in these terms was refused by the master, but on 
appeal Glyn-Jones, J., at chambers, by an order dated 31st July, 
1957, reversed the master’s decision and ordered that the 
particulars should be given. The plaintiff appealed. 

JENKINS, L.J., said that since the decision in British Transport 
Commission v. Gourley |1956| A.C. 185 it had been established 
that where a claim was made for damages, whether for personal 
injuries or for wrongful dismissal, the income tax and sur-tax 
liability of the plaintiff was an essential element in the calculation 
of damages. The question in the present case was whether, that 
being so, the defendants were entitled to particulars in the form 
sought. In opposition to that view, counsel for the plaintiff 
contended that the particulars here sought went beyond the 
proper function of particulars and that the proper course was to 
leave the matter to discovery, including (if the defendants wer« 
so advised) interrogatories. On the other side much reliance was 
placed on Monk v. Redwing Aircraft Co., Ltd. (1942) 1 K.B. 182. 
It was said that the present case was one in which special damages 
were being claimed and that it was the duty of a plaintiff claiming 
special damages to give full particulars showing what was the 
amount of the damage which he claimed. Monk v. Redwing 
Aircraft Co., Ltd., supra, certainly provided a clear authority for 
that proposition. Counsel for the plaintiff sought to displace 
the Redwing case, supra, by saying that the sum of which 
particulars were ordered in the Redwing case, supra, was a real 
sum entering directly into the calculation of the plaintiff's loss 
of earnings. In contrast to that, it was contended that the 
matters of which particulars were here sought were merely 
circumstances which might or might not result in or facilitate 
the making of an estimate of the allowance which should be 
made for tax in the plaintiff's claim for damages. It was said 
that the present case was distinguishable from the Redwing case, 
supra, on that ground. He (his lordship) did not think that 
distinction was valid. The essential thing was that the pleading 
should suffice to tell the defendants what the plaintiff’s real 
claim for damages was. Since Gourley’s case, supra, the plaintiff's 
real claim for damages was not the gross amount he could show 
that he had lost but the amount that he had lost on the footing 
that the remuneration he would have received but for his dis- 
missal would have been liable to tax. It seemed to him that the 
particulars sought were directly material from that point of view. 
They had a direct bearing on the amount of tax which it would 
be proper to bring into calculation. Accordingly, he thought that 
this appeal failed and should be dismissed. It was to be trusted, 
however, that in granting particulars such as those sought in the 
present case, the matter would be kept in check by the masters 
and judges applying the principle that particulars should be 
limited to what was really reasonably necessary to enable the 
party seeking them to know what case he had to meet. 

PaRKER, L.J., delivered a concurring judgment. PrakrcE, L.J., 
agreed. Appeal dismissed. Leave to appeal refused. 

APPEARANCES: Graham Swanwick, Q.C., and Bernard Finlay 
(Alfred Neale & Co.) ; R. J. Parker (Linklaters & Paines). 

[Reported by J. A. Grurritus, Esq., Barrister-at-Law] [3 W.L.R. 856 
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DIVORCE : CONDONATION : ALLEGATION _ IN 
PLEADINGS CAPABLE OF REVIVING CONDONED 
OFFENCE 
Benton v. Benton 
Hodson, Morris and Sellers, L.JJ. 23rd October, 1957 

Appeal from Mr. Commissioner Grazebrook, Q.C. 

A husband who had presented a petition for divorce on the 
ground of his wife’s cruelty continued to see her thereafter, and 
had sexual intercourse with her on one occasion, 27th May, 1956. 
On 8th June the wife filed her answer, denying cruelty and cross- 
charging him, inter alia, with cruelty. Her particulars of cruelty 
included charges of attempted sodomy on her on 27th May and 
sodomy on other occasions during the marriage. Alternatively, 
she claimed that her alleged cruelty had been condoned by 
intercourse during visits on various dates. The husband’s 
reply, as originally drafted on 10th August, admitted the visits, 
but only to see the children, and the one act of sexual intercourse 
on 27th May, but denied that it was or was intended to be con- 
donation since it took place on her persuasion and when he was 
under the influence of an extra dose of a drug, a tranquilliser, 
the effect of which was to produce a sense of diminished 
responsibility. That reply contained no allegation of revival 
of her cruelty, if it had been condoned; and after it was filed 
there were further meetings between the parties. On 3rd January, 
1957, the husband’s reply was amended to allege only that if 
there had been condonation the wife’s cruelty had been revived 
by the allegation of attempted sodomy in her answer. There 
were further meetings between the parties after delivery of 
the amended reply. During the hearing before the commissioner 
in May, 1957, the wife was cross-questioned about the alleged 
attempted sodomy on 27th May and admitted that it might have 
been accidental; but the husband gave no evidence as to the 
effect on him of the charges in her answer. During the closing 
speech of counsel for the wife, counsel for the husband applied 
for and was granted leave to amend the husband’s reply to allege 
revival by false charges knowingly made of both sodomy and 
attempted sodomy ; and the commissioner granted the husband 
a decree and dismissed the wife’s cross-prayer on the basis of the 
amended reply. The wife appealed. 

Hopson, L.J., said that on the issue of condonation the 
effect of the husband’s evidence was that the act of intercourse 
was a voluntary act on his part; and in the absence of fraud, 
or consent induced by fraud, it was conclusive against him on 
the issue of condonation ; there was no substance in the commis- 
sioner’s view, that because it took place in a caravan it could not 
be said to be a return to connubial cohabitation. On the 
complaint about the late amendment, his lordship was not 
prepared to say that any injustice was done to the wife by 
allowing it at that late stage; but it was a matter which ought 
to have been more carefully considered, for charges might be 
made and might fail because they were not proved, without 
any conclusion being drawn adverse to the person making them. 
On the issue as to sevival by the allegations of sodomy and 
attempted sodomy, there was no doubt that a charge of this 
kind, when it was false and knowingly false, was capable of 
reviving antecedent cruelty, even though it appeared only in a 
pleading. It was not only in the pleading but was repeated 
in a public court. It was no answer to say that a pleading was 
in a class by itself and specially protected. But could it be said 
that in this case the wife’s cruelty had been revived by these 
charges which had been found to be wilfully and wrongly made ? 
Nothing in the husband’s conduct or in his direct evidence 
indicated that these allegations of the wife had any effect whatever 
on him, and in the absence of such evidence his lordship was 
unwilling and unable to find anything to take the place of such 
evidence or to draw any inference in favour of this man that 
he must have been shocked by these charges as Lord Russell 
had been by similar charges in Russell v. Russell {1897} A.C. 395. 
The appeal should be allowed. 

Morris, L.J., concurring, said that the husband had never 
said anything to show that he regarded himself as an aggrieved 
person or as being bitterly wounded by these charges. On the 
facts of this case this point had an air of complete artificiality. 

SELLERS, L.J., concurred with the judgments delivered. 
Appeal allowed. Leave to appeal refused. 

APPEARANCES: Harold Brown, Q.C., and H. B. Grant (J. D. 
Langton & Passmore, for Walker, Templer & Thomson, Tonbridge) ; 
Geoffrey Crispin and Thomas Coningsby (Culross & Co.). 

{Reported by Miss M. M. Hixt, Barrister-at-Law] [3 W.L.R. 801 
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LANDLORD AND TENANT: LESSEE’S COVENANTS 
TO KEEP IN GOOD REPAIR EXCEPT “DAMAGE 
RESULTING FROM REASONABLE WEAR AND TEAR”: 
RENT RESTRICTION: POSSESSION: OBLIGATION 
‘““HAS BEEN BROKEN ” 
Brown v. Davies 
Lord Evershed, M.R., Romer and Ormerod, L.J J. 
24th October, 1957 
Appeal from Shrewsbury County Court. 


A lease granted in 1938 of premises subject to the Rent Acts 
contained covenants by the tenant (c) ‘‘ To use . . . the premises 
in a fair and tenantable manner and keep the interior clean and in 
good repair and condition and decorated except as to dilapidation 
or damage resulting from reasonable wear and tear accidental 
fire...” (e) to manage the garden “ in a good and husbandlike 
manner.”’ (7) upon notice by the landlord “ to carry out any 
interior repairs and decorations necessary to put the premises 
in as good a state of repair and condition as the same are now 
in.’ The tenant had not complied with his covenants as to the 
decoration and interior repair of the house and he had failed to 
cultivate the garden. The landlord served notice to quit and 
claimed possession under s. 3 of, and Sched. I, para. (a), to, 
the Rent Act of 1933 on the ground that an obligation of the 
tenancy “ has been broken or not performed.”’ Before the hearing 
the tenant had done some decorative repairs to the premises. 
He had done nothing to improve the condition of the garden. 
The judge held that the tenant was at the date of the hearing 
in breach both as to covenant as to the house and as to the garden, 
and he made an order for possession. The tenant appealed and 
contended that the effect of the exception in para. (c) of 
“reasonable wear and tear”’ rendered the covenant ineffective 
and, the landlord not having served a notice under sub-cl. (7) 
of the tenant’s covenants, the tenant was not in breach of his 
repairing covenants. 


LorpD EVERSHED, M.R., said that, in support of the argument 
for reducing to minimal significance para. (c), counsel for the 
plaintiff had relied strongly on the decision of the Court of 
Appeal in Taylor v. Webb [1937] 2 KK.B. 283. Counsel had sought 
to say that that case laid down a broad rule that where one found 
an exception, as one found in this paragraph, ‘‘ except as to 
dilapidation or damage resulting from reasonable wear and 
tear’ the effect was, for practical purposes, to negative all the 
preceding obligations unless it could be shown that the state of 
repair was due to some active or wilful damage done by the 
tenant as a tenant. If that were its effect, Taylor v. Webb, 
supra, would have operated to set at nought what had been 
laid down as long ago as 1834 by Tindal, C.J., in Gutteridge v. 
Munyard (1834), 1 Moo. & R. 334. He (his lordship) could not 
conclude that in Taylor v. Webb, supra, the Court of Appeal 
intended to lay down a broad proposition inconsistent with the 
long-established statement of Tindal, C.J.; all the more so 
perhaps since the case in which Tindal, C.J., made that statement, 
Gutteridge v. Munyard, supra, was not in fact referred to at all. 
But in any case the question of the construction of any covenant 
must depend upon the words of the particular covenant sought to 
be construed. He did not think it necessary or right that he 
should attempt to give an exposition of the exact scope of this 
provision. He was satisfied to put it no higher than that if 
proof was given that the tenant was not keeping the premises 
in a fair and tenantable manner and not keeping the interior 
clean and well repaired and decorated, then at the very least 
the tenant must establish that the matters complained of ought 
to be attributed to dilapidation or damage resulting from 
reasonable wear and tear and to nothing eclse. It was to his 
(his lordship’s) mind quite plain that the tenant in this case, 
having such an onus upon him (and his counsel admitted that 
he had the onus), failed so to satisfy the judge. In all the 
circumstances, therefore, he had reached the conclusion, first, 
that there was clear jurisdiction under s. 3 and the Schedule to 
the Act of 1933 because a clear breach was proved ; secondly, 
that there was no misdirection upon any material matter which 
entitled the court to interfere with the judge’s conclusion on the 
matter of discretion that in all the circumstances it was reasonable 
to make the order. Accordingly, he would dismiss the appeal. 

Romer, L.J., agreeing, said that in his opinion the law as 
laid down by Tindal, C.J., in Gutteridge v. Munyard, supra, was 
still the general law and was not intended to be overruled by the 
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Court of Appeal in Taylor v. Webb, supra. In his view, Taylor 
v. Webb, supra, must be regarded as a case (as indeed it was) 
dealing with a covenant in a very special form and with special 
circumstances, and that it did not form the foundation for a 
general statement of the law such as counsel for the plaintiff 
had laid before the court. As regards the court’s jurisdiction to 
make an order for possession under Sched. I, para. (a), 
to the Rent Act of 1933, it seemed to him that the court had 
power to make such an order provided that it was established 
that at some time previously there had been a breach of an 
obligation imposed on the tenant under the tenancy ; if that was 
established, the court had jurisdiction and it then became a 
matter of discretion as to the reasonableness of making an order 
for possession. 
OrMEROD, L.J., agreed. Appeal dismissed. 


APPEARANCES : Douglas Draycott (Gibson & Weldon, for Henry 
Lee, Bygott & Eccleston, Wem); G. T. Meredith (Edwin Coe and 
Calder Woods, for Shay & Lingford Hughes, Shrewsbury). 


{Reported by J. A. Grirritus, Esq., Barrister-at-Law] [3 W.L.R. 818 


BUILDING REGULATIONS: SAFE MEANS OF ACCESS: 
FALL OF ERECTOR FROM STEEL FRAMEWORK 
Trott v. W. E. Smith (Erectors), Ltd. 

Jenkins, Parker and Pearce, L.JJ. 28th October, 1957 

Appeal from Lloyd-Jacob, J. 


The Building (Safety, Health and Welfare) Regulations, 1948, 
provide’ by ‘reg... 53. * sufficient safe means of access shall 
so far as is reasonably practicable be provided to every place 
at which any person has at any time to work.”’ An experienced 
steel erector, while proceeding to his place of work in the erection 
of the steel framework of a building, fell from a height of 
20 feet 3 inches and sustained fatal injuries. The structure 
comprised upright ‘‘ stanchions ’’ connected longitudinally by 
horizontal “‘ channels’ 3 inches wide at the top; the channels 
were connected transversely to a similar line of channels by 
cross-members or ‘‘ trimmers.’’ There was support for the 
hand between the western and central stanchions, but none 
between the central and eastern stanchions, where, however, it 
would have been possible to lay boards across the trimmers. 
The deceased climbed a ladder by the western stanchion, walked 
along the channel to the central stanchion, and while walking 
from the central to the eastern stanchion fell in some unexplained 
way. In an action brought by the widow against the employers, 
Lloyd-Jacob, J., held that there had been a breach of reg. 5 
and of reg. 30 (3) (which provides that precautions are to be 
taken when work is going on over “‘ open joisting ’’) and intimated 
that he would have been prepared to hold in favour of the 
plaintiff at common law. The defendants appealed. 

Jenkins, L.J., said that the defendants contended that the 
means of access were to all intents and purposes safe for a man 
of the deceased’s qualifications and experience. Witnesses 
of long experience had stated that they had never before heard 
of such an accident and that boards were never used in such 
circumstances ; the contention was that for experienced persons 
the 3-inch means of access was, as far as reasonably could be 
foreseen before the accident, safe, and it was not reasonably 
practicable to provide in advance for happenings which could 
not reasonably be foreseen. Such an argument might be more 
potent against a charge of negligence at common law, but reg. 5 
was specific in terms and imposed a stricter obligation on the 
employer. ‘‘ Safe’? could not mean absolutely safe, and some 
regard must be had to the capabilities of the persons using the 
means of access. In Sheppey v. Matthew T. Shaw & Co., Ltd. 
(1952] 1 T.L.R. 1272, Parker, J., had indicated the truc test 
when he said that a means of access was unsafe if it was a possible 
cause of injury to anybody acting in a way a human being might 
be reasonably expected to act in circumstances which might 
reasonably be expected to occur, taking into account the type 
of person involved. In the present case the defendants had 
in truth provided no means of access at all, and the evidence 
showed that it would have been practicable to lay planks across 
the trimmers. There had accordingly been a breach of reg. 5. 
It was not necessary to go into further points, but it must be 
regarded as doubtful whether the trimmers were “ open joisting ” 
within the meaning of reg. 30 (3); compare Montgomery v. 
A, Monk & Co., Ltd. {1954] 1 W.L.R, 258, The appeal failed. 
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PARKER and Pearce, L.JJ., agreed. Appeal dismissed. 
APPEARANCES: F*, W. Beney, Q.C., and D. Croom-Johnson 
(Barlow, Lyde & Gilbert) ; J. Thompson, Q.C., and W. D. Collard 
(W.H. Thompson). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1154 


Chancery Division 


PARTIES: DEFENDANTS SUED IN FIRM NAME: 
ONE PARTNER OUT OF JURISDICTION 
West of England Steamship Owners’ Protection and 
Indemnity Association, Ltd. v. John Holman & Sons 


Roxburgh, J. 22nd October, 1957 


Procedure summons. 

The plaintiffs, West of England Steamship Owners’ Protection 
and Indemnity Association, Ltd., pursuant to R.S.C., Ord. 48a,r. 1, 
sued the defendants under their firm name, John Holman & Sons. 
Service of the writ was effected on the partners within the 
jurisdiction, but one of the partners being out of the jurisdiction 
the plaintiffs on this summons asked for leave to issue a concurrent 
writ of summons on him and for leave to serve it on him out of 
the jurisdiction. They contended that the application could 
be entertained under the procedure provided by Ord. 11, r. 1 (g). 


ROXBURGH, J., said that by Ord. 48a, rr. 1 and 3, the effect 
of suing the defendants in the firm name was to make all the 
partners parties to the action, and service on the firm would be 
deemed service on all the partners, whether within the juris- 
diction or not. Under r. 8, however, judgment against a firm 
did not “affect any member who was out of the jurisdiction 
when the writ was issued, and who has not been made a party 
to the action under Ord. 11 ” But Ord. 11 related solely 
to service and was not the proper procedure to make a person 
a party to an action. For forty-seven years there had stood in 
the Annual Practice a note to r. 3 of Ord. 48a to this effect : 
“If, however, there is good reason for effecting service on a 
partner in a firm sued under r. (1) out of the jurisdiction he must 
be sued personally as well as under the firm name.”’ That note 
had been standing for forty-seven years, and, as far as he knew, 
had never been challenged. It seemed quite illogical hecause the 
partner was sued by the use of the firm name. He was not sure 
why this practice, which seemed to have stood for forty-seven 
years, should not be continued because it was convenient, though 
illogical. He took the view that the present application was 
neither justified by rule nor convenient. The best way of 
handling this type of case was to sue all the partners in any 
country by name, adding at the end “ trading as John Holman 
& Sons.’”” There would have to be an amendment before he 
gave any leave to serve out of the jurisdiction; he would be 
quite willing to let the plaintiffs adopt the course which had 
hitherto been adopted for about fifty years; and give them the 
necessary leave. Or they could do what he had suggested, 
putting the names of all the partners individually and then leave 
would be given under Ord. 11, r. 1 (g).. But he was not prepared 
to sanction what seemed to him to be new practice. Order 
accordingly. Leave to appeal refused. 

APPEARANCE : Kenneth Mackinnon (Richards, Butler & Co.). 

{Reported by Mrs. Iren& G. R. Mosss, Barrister-at-Law] [1 W.L.R. 1164 


GENERAL POWER OF APPOINTMENT NOT REFERRED 
TO IN RESIDUARY GIFT: WHETHER EXERCISED 
In re Thirlwell, deceased ; Evans v. Thirlwell 


Roxburgh, J. 25th October, 1957 


Adjourned summons. 


A testatrix, Eliza Charlotte Thirlwell, had three general 
powers of appointment under three settlements dated respectively 
3rd July, 1895, 25th March, 1896, and 19th January, 1934. 
By her will dated 2nd April, 1953, she referred to the powers 
contained in the settlements of 1895 and 1896, but made no 
reference to that of 1934. By this summons the trustee of her 
will asked whether under the residuary gift in her will she had 
exercised the power in the settlement of 1934. 

RoxBuRGH, J., said that the residuary gift in the will of the 
testatrix was a plain statutory exercise of the power of appoint- 
ment. Sargant, J., in In ve Jarrett [1919] 1 Ch. 366, said: 
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“Prima facie the residuary bequest is effectual to dispose of the 
property subject to the testatrix’s general power of appointment 

. unless a contrary intention shall appear by the will,’’ and 
. .. the onus lies on those who assert that the property subject 
to the general power does not pass under the residuary bequest 
to prove the contrary intention.’’ Those words of Sargant, J., 
were, in his view, accurate. He did not suggest that the contrary 
intention need be expressed. That would be contrary to the 
whole trend of authority ; but when one came to inconsistencies 
—and some inconsistencies were enough to provide sufficient 
evidence of contrary intention—it was necessary to be careful. 
Jf the question were whether there was any indication that she 
intended to exercise the power under the settlement of 1934, the 
answer was plainly that there was not; but when the contrary 
intention had to be proved, that could only be proved if it could 
be shown as a fact that the testatrix, having in mind the power 
of appointment, did not intend to exercise it. There might be 
circumstances which were admissible, plus inferences to be 
drawn from the language of the will itself, which might lead to 
the conclusion that in the particular case the reference to one 
power was enough to negative the intention to exercise another. 
But it had, after all, depended on the facts of this particular case, 
and there was no reason to say that the settlement of 1934 was 
in the mind of the testatrix at all at the date when she made her 
will. If that were so, he was unable to infer that she did not intend 
to exercise the power; and he would hold that the power had been 
validly exercised. Declaration accordingly. 

APPEARANCES: Charles Fletcher-Cooke; A. P. McNabb; 
Mark Cockle; Arthur Bagnall (Chalton, Hubbard & Co., for 
Marsh & Ferriman, Worthing ; Robinson and Bradley). 

{Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [3 W.L.R. 850 


“ce 


ADMINISTRATION OF ESTATES: INTESTATE 
SURVIVED BY ISSUE OF UNCLES AND AUNTS: 
CROWN CLAIMING INTESTACY 


In re Lockwood, deceased ; Atherton v. Brooke 
and Another 


Harman, J. 6th November, 1957 


Adjourned summons. 

The next-of-kin of a spinster who died intestate were the issuc 
of her uncles and aunts of the whole blood. The Crown claimed 
the estate of the intestate as bona vacantia under the Administra- 
tion of Estates Act, 1925, as amended by the Intestates’ Estates 
Act, 1952, on the ground that the words in s. 47 (5) of the Act 
of 1925, as amended, required the survival of a member of the 
primary class, namely, uncles or aunts, in order that the issue of 
that class could claim in the intestacy. The Administration of 
Estates Act, 1925, s. 47 (5), as amended by the Intestates’ Act, 
1952, provided: ‘... where the trusts in favour of any class of 
relatives of the intestate, other than issue of the intestate, fail 
by reason of no member of that class attaining an absolutely 
vested interest, the residuary estate of the intestate ... shall... be 
held as if the intestate had died without leaving any member 
of that class, or issue of any member of that class, living at the 
death of the intestate.” 


Harman, J., said that the difficulty was caused by subs. (5) 
of s. 47. It was suggested that by reason of the words “ any 
member of that class or issue of any member of that class ”’ it 
was impossible in this subsection to treat relatives and their 
issue as a composite class, and that the effect of subs. (5) was 
that if no member of the primary class—that was to say, in this 
case, uncles and aunts—survived, the intestate was to be treated 
as having died without leaving any of the composite class 
surviving. The result would be that if any uncle or aunt survived, 
then uncles and aunts and issue of uncles and aunts would take 
per stirpes as before, but if no uncle or aunt survived (as seemed 
likely here) then their issue were all cut out. This was a result 
so capricious and absurd and, moreover, so contradictory of 
subs. (3), that the court was entitled to strain every nerve to 
avoid it. The only expedient suggested to him by which this 
result might be avoided was that he should, in construing the 
subsection, ignore altogether the words “ or issue of any member 
of that class.’”” The difficulty about this was that, if this were 
done, there did not appear to be any effect to be given to the 
subsection. It had been argued that to ignore the offending 
words here would be an instance of legislation by construction, 
and that it was for Parliament to repair the blunder if there were 
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one. He had come to the conclusion that he was entitled to ignore 
the words “ or issue of any member of that class,”’ or, rather, to 
treat them as not binding him to construe the word “ class ’’ in 
the earlier part of the subsection as confined to the primary 
class of aunts and uncles. He took this course because he was 
convinced that Parliament, in laying down rules for ascertaining 
next-of-kin, could not have intended to promote those more 
remote over those nearer the blood. He would declare that in 
the events which had happened, the residuary estate of the 
intestate was held by the administrators on the statutory trusts 
for the issue of the uncles and aunts of the intestate (being issue 
of brothers and sisters of the whole blood of a parent of the 
intestate). Declaration accordingly. 


APPEARANCES: Oliver Lodge (Kingsford, Dorman & Co., for 
Wade & Co., Bradford) ; Nigel Warren (same); Denys Buckley 
(Treasury Solicitor). 

(Reported by Mrs. IRENE G. R. Mosss, Barrister-at-Law] [3 W.L.R. 837 


Probate, Divorce and Admiralty Division 


DIVORCE: FOREIGN DECREE GRANTED BY COURT 
OTHER THAN THAT OF DOMICILE 


Robinson-Scott v. Robinson-Scott 
Karminski, J. 6th November, 1957 


Undefended petition for a declaration. 


The Swiss wife of a husband who was, at all material times, 
domiciled in England, was in July, 1953, granted a decree of 
divorce in the District Court of Zurich, the court assuming 
jurisdiction on the basis that the wife had, in the circumstances, 
acquired a separate domicile from that of the husband and that 
her domicile was in the canton of Zurich. The wife had, in fact, 
lived in that canton from at least 1943 until the commencement 
of the proceedings in the Zurich court. The husband presented 
a petition to the High Court seeking a declaration that the 
marriage had been validly dissolved by the Swiss decree or, 
alternatively, a divorce on the ground of desertion. 


KARMINSKI, J., said that it was well settled in English law 
that, during coverture, a wife retained the domicile of her husband. 
The basis of jurisdiction in suits for dissolution had long been 
domicile but domicile had ceased to be the only‘true test of 
jurisdiction by virtue of the statutory provisions which had 
been consolidated in s. 18 of the Matrimonial Causes Act, 1950, 
under which the English courts could entertain suits where at 
the commencement of the suit the spouses were no longer 
domiciled in England. This raised the question of recognition 
by the English courts of decrees pronounced by courts other 
than the courts of the domicile, but under circumstances where 
the English courts had themselves the power to entertain 
jurisdiction. In England the general question of recognition 
was first considered in Tvavers v. Holley |1953)] P. 246. In that 
case the Court of Appeal had to consider the validity of a decree 
of dissolution on the ground of desertion pronounced by the 
courts of New South Wales. The Court of Appeal held, by a 
majority, that the husband had acquired, at the material date, 
a domicile of choice in New South Wales, and that the courts 
of that State had therefore jurisdiction on that ground to enter- 
tain the wife’s suit. But the court also held unanimously that, 
as both the courts of New South Wales and of England claimed 
the same jurisdiction under s. 13 of the Matrimonial Causes 
Act, 1937, and by s. 16 (a) of the New South Wales Matrimonial 
Causes Act, No. 14, 1899, respectively, it would be wrong for 
the English courts to refuse to recognise a jurisdiction which 
mutatis mutandis they claimed for themselves. It was clear 
that the Court of Appeal decided that case on two grounds, and 
that, therefore, their decision on the second point could not be 
treated as obiter dicta but as a material part of their decision (see 
Jacobs v. London County Council [1950] A.C. 361, 369, per 
Lord Simonds). The relevant provisions of the two Matrimonial 
Causes Acts differed only in wording: in other respects their 
provisions were identical. In the present case, there could: be 
no question of the Zurich courts exercising a jurisdiction mutatis 
mutandis on the same basis as the English courts, since the 
jurisdiction of the Zurich court was based on a concept of domicile 
wholly unrecognised by English law. Tvavers v. Holley had been 
considered in three subsequent reported cases: Dunne v. Saban 
(1955] P. 178, Carr v. Carr [1955] 1 W.L.R. 422 and Arnold v. 
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Arnold {1957] 2 W.L.R. 366. The true question to be answered 
in the present case was whether the courts of this country could 
recognise a foreign decree where, in fact, the wife was resident 
in the territory of the foreign court for three years immediately 
preceding the commencement of the proceedings there, even 
though the jurisdiction of the foreign court was based on different 
grounds. That question had not yet been asked or answered 
by our courts, and he (his lordship) was, therefore, without the 
guidance of direct authority. In his view the correct answer 
to the question which he had asked himself was this: where, 
in fact, there had been three years’ residence by a wife in the 
territory of the foreign court assuming jurisdiction in a suit for 
dissolution, the English court should accept that as a ground 
for exercising jurisdiction, because it would itself accept juris- 
diction on proof of similar residence in England. It was not 
essential for recognition by the English court that the foreign 
court should assume jurisdiction on the grounds laid down by 
s. 18 of the Matrimonial Causes Act, 1950. It was sufficient 
that facts existed which would have enabled the English courts 
to assume jurisdiction. The Zurich court, therefore, had 
jurisdiction, and the decree pronounced by that court in favour 
of the wife was valid. Declaration accordingly. 


APPEARANCES: J. D. F. Moylan (Cartwright, Cunningham) ; 
Colin Duncan (The Queen’s Proctor). 


[Reported by Miss ELatne Jones, Barrister-at-Law] [3 W.L.R. 842 


Court of Criminal Appeal 


CARNAL KNOWLEDGE OF MENTAL DEFECTIVE: 
GIRL UNLAWFULLY DETAINED: WHETHER OFFENCE 
COMMITTED 


R. v. Head 
Lord Goddard, C.J., Donovan and Havers, JJ. 
1st November, 1957 


Appeal against conviction. 


The appellant was convicted on an indictment charging him 
with having carnal knowledge of a mental defective contrary to 
s. 56 (1) (a) of the Mental Deficiency Act, 1913. At the time the 
offence was alleged to have been committed the woman concerned 
was on licence from an institution for defectives to which she 
had been sent as a “‘ moral defective ’’ pursuant to an order made 
by the Secretary of State in July, 1947, in purported exercise of 
his powers under s. 9 of the Act. At the trial the prosecution 
produced the two medical certificates which were before the 
Secretary of State at the time that he made the order and upon 
which he had to be satisfied that the woman was a defective. 
Neither certificate contained any evidence on which it could be 
said that the woman was a moral defective within the meaning of 
s. 1 (1) (d) of the Act. On 21st October the Court of Criminal 
Appeal allowed the appeal and quashed the conviction but 
reserved their reasons for doing so. 


Lorp GODDARD, C.J., said that the case was one of such 
importance that the court deemed it convenient that they should 
exercise their powers under s. 1 (5) of the Criminal Appeal Act, 
1907, and two judgments would be delivered. It was not dis- 
puted that the accused had carnal knowledge of the woman 
or that he knew that she had been an inmate of the institution and 
was on licence therefrom, in the sense that he knew she had been 
permitted to leave it to go to a school as a domestic servant. 
In fact she had been licensed so to do. The defence was that the 
woman had never legally been certified as a mental defective, 
that her detention for care and treatment had been illegal and that 
consequently she was not subject to any licence, so that no 
offence had been committed. It was difficult to understand how 
the order of July, 1947, came to be made. The two medical 
certificates purported to show that the girl was a moral defective 
and no attention seemed to have been paid to the definition of a 
moral defective in the Act. It was not now contended that the 
order was valid. The Attorney-General submitted that all that 
the prosecution had to prove to establish a case, in addition to 
the fact of carnal knowledge having taken place, was that the 
girl was in fact in an institution for care or treatment, or that she 
was out on licence from such an institution. He submitted 
that s. 56 did not require proof that the girl was a defective. 
In his lordship’s opinion, the concluding words of s. 56 (1) (a), 
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the words “‘ under this Act,”’ applied to a girl under care or treat- 
ment in an institution, and also when placed out on licence, 
as well as to one under guardianship. Unless the woman or girl 
was a person who had been made subject to the Act the section 
did not apply. It could not have any application to the case of a 
woman who had not been found to be a mental defective under the 
Act, still less to one who was unlawfully detained in an institution 
though she was being subjected to care and treatment; and if 
she was unlawfully detained, she needed no licence to go out. 
What the statute was making unlawful was carnal knowledge of a 
defective, and that must mean a mental defective under the Act. 
As the girl in this case had never been lawfully made subject to 
the Act, it followed that no offence had been committed. Where 
a man was prosecuted for this offence which was now an offence 
under s. 8 of the Sexual Offences Act, 1956, evidence must be 
given by the production of the relevant documents that the 
woman in respect of whom the charge was made was at the time 
of the offence lawfully subject to the Act. 

Donovan, J., agreeing, said that the prosecution was never 
competent from the outset, since the girl lacked the necessary 
status to bring s. 56 into operation. The Attorney-General 


IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 

Read First Time :— 

Matrimonial Proceedings (Magistrates’ Courts) Bill 
{H.L.} [13th November. 

To consolidate the Summary Jurisdiction (Separation and 
Maintenance) Acts, 1895 to 1949, and related enactments with 
corrections and improvements made under the Consolidation of 
Enactments (Procedure) Act, 1949. 

Pests Act, 1954 (Amendment) Bill [H.L.] 

[13th November. 

To amend the Pests Act, 1954, in respect of the spreading of 

myxomatosis. 


HOUSE OF COMMONS 


A. PrRoGREssS OF BILLS 

Read First Time :— 

Church of Scotland (General Trustees) Order Confirmation 
Bill [H.C.} {12th November. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to the Church of Scotland 
(General Trustees). 

Dundee Corporation (Consolidated Powers) Order Confirmation 
Bill [H.C.} {12th November. 

To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Dundee Corporation 
(Consolidated Powers). 


Isle of Man Bill [H.C.} [13th November. 

To repeal certain enactments relating to the Isle of Man; 
to empower the Court of Tynwald to make provision with regard 
to customs and harbours; to provide for the payment to the 
Isle of Man of a share of certain duties; and for purposes connected 
therewith. 

Land Drainage (Scotland) Bill [H.C.] [14th November. 

To make provision with respect to the drainage of agricultural 
land in Scotland and for purposes connected therewith. 

New Towns Bill [H.C.| [13th November. 

To increase the aggregate amount of the advances which may 
be made to development corporations under subsection (1) of 
section twelve of the New Towns Act, 1946; and to amend section 
thirteen of that Act in respect of the reports and accounts to be 
laid before Parliament. 


Park Lane Improvement Bill [H.C.} {14th November. 


To authorise the London County Council to carry out certain 
street improvements in the vicinity of Park Lane partly on lands 
comprised in Hyde Park and the Green Park and partly on other 
lands; and for purposes connected therewith. 
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argued that this defect was cured because there was unchallenged 
medical evidence at the trial that the girl was in fact a mental 
defective, and that fact, coupled with proof that she was out on 
licence from the institution, validated the prosecution. The 
answer was that whether she was mentally defective or not, she 
was not a defective within the meaning of the Act, since at the 
time of the alleged offence (which was the material time) she had 
never been classified as s. 1 required, and as the language of s. 9 
also necessitated before an order could be made. This defect 
in the prosecution’s case was fundamental, and could not be 
cured at the trial by offering to prove there and then that she 
could have been placed in one or other of the categories specified 
in s. 1. Section 56 did not deal with potential ‘‘ defectives,”’ 
but only with those in whose case the classification prescribed 
by the Act had taken place, followed by an appropriate order 
under the Act. Appeal allowed. 


APPEARANCES : G. W. Guthrie Jones (Registrar, Court of Criminal 
Appeal); Siv Reginald Manningham-Buller, Q.C., A.-G., and 
A. S. Booth (Director of Public Prosecutions); Rodger Winn 
(Solicitor, Ministry of Health). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law]) [3 W.L.R. 862 
Read Second Time:— 
Expiring Laws Continuance Bill [H.C.} [13th November. 


National Insurance Bill [H.C.}] [13th November. 
Slaughterhouses Bill [H.C.| [14th November. 
Trustee Savings Banks Bill [H.C.} [15th November. 
Yarmouth Naval Hospital Transfer Bill [H.C.] 

[15th November. 

Read Third Time:— 

Aberdeen Harbour Order Confirmation Bill [H.C.] 
[14th November. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Aberdeen Harbour. 


B. QUESTIONS 
PLANNING ENQUIRIES (OBJECTION PROCEDURE) 

Mr. H. Brooke said that it was his normal practice, when 
written observations were submitted to him by objectors after 
a planning enquiry had been held, to notify the parties of such 
observations and to afford them an opportunity for submitting 
observations thereon. [12th November. 


CHEQUES AcT (RECEIPTS) 


Mr. P. THORNEYCROFT said that the Inland Revenue would 
accept an unendorsed paid cheque together with the unreceipted 
accounts or invoice a$ evidence of payment; but nothing in the 
Cheques Act, 1957, altered a person’s right to require a duly 
stamped receipt for a payment of £2 or over. [12th November. 


Mr. PowELt indicated that the Stamp Act, 1891, remained in 
force notwithstanding the coming into force of the Cheques Act, 
1957; that a person who paid a sum of £2 or over by cheque or 
otherwise retained his right under the Stamp Act to a duly 
stamped receipt; and that a payee who refused a request for 
such a receipt was liable to a fine of £10 under s. 103 of that Act. 

[13th November. 


STATUTORY INSTRUMENTS 


Census of Production (1958) (Returns and Exempted Persons) 
Order, 1957. (S.I. 1957 No. 1901.) 5d. 


Import Duties (Exemptions) (No. 15) Order, 1957. (S.I. 1957 
No. 1905.) 5d. 
London-Edinburgh-Thurso Trunk Road _ (Strathsteven 


Railway Bridge Diversion) Order, 1957. (S.I. 1957 No. 1924 
(S.92).) 5d. 

London Traffic (Parking Places) Consolidation Regulations, 
1957. (S.I. 1957 No. 1937.) 2s. 4d. 

London Traffic (Prescribed Routes) (Enfield) Regulations, 1957. 
(S.I. 1957 No. 1915.) 4d. 

London Traffic (Unilateral Waiting) (Amendment) (No. 6) 
Regulations, 1957. (S.I. 1957 No. 1916.) 5d. 











St 
Ste 
Ste 


Ste 


the 


Ser 
Cre 


Gel 
Suy 
Di 


to 

Gel 
Mr. 
Ad 
Ma 
Pui 
Ma 
WI 
Jus 


for 


Go 
pla 
has 
Pla 
ope 
bet 
Th 
any 
the 
it i 
Act 
an} 
rel. 
fro 


Jilin, gilitas, sites, 


Ma 


pla 


















“ The Solicitors’ Journal "’ 
Saturday, November 23, 1957 





Milk (Special Designations) (Specified Areas) (No. 2) Order, 
1957. (S.1. 1957 No. 1902.) 5d. 

Outer London (Waiting and Loading) (Restriction) (Amendment) 
Regulations, 1957. (S.I. 1957 No. 1917.) 5d. 

Retention of a Cable and Mains Under Highways (County 
of Monmouth) (No. 1) Order, 1957. (S.I. 1957 No. 1900.) 5d. 

Safeguarding of Industries (Exemption) (No. 10) Order, 1957. 
(S.I. 1957 No. 1906.) 5d. 
Skegness (Water Charges) Order, 1957. (S.1. 1957 No. 1925.) 5d. 
Stopping up of Highways (City and County Borough of 
Bradford) (No. 5) Order, 1957. (S.I. 1957 No. 1926.) 5d. 
Stopping up of Highways (County of Chester) (No. 20) Order, 
1957. (S.I. 1957 No. 1895.) 5d. 

Stopping up of Highways (County of Chester) (No. 21) Order, 
1957. (S.I. 1957 No. 1896.) 5d. 

Stopping up of Highways (County of Derby) (No. 
1957. (S.I. 1957 No. 1891.) 5d. 

Stopping up of Highways (County Borough of Ipswich) (No. 1) 
Order, 1957. (S.I. 1957 No. 1897.) 5d. 

Stopping up of Highways (County of Lincoln—Parts of Lindsey) 

(No. 6) Order, 1957. (S.1. 1957 No. 1892.) 5d. 


22) Order, 


NOTES AND 


Honours and Appointments 


The following promotions and appointments are announced in 
the Colonial Legal Service :— 

Mr. N. P. Carrick-ALLAN, Crown Counsel, Zanzibar, to be 
Senior Magistrate, Somaliland; Mr. M. A. M. Burke, Deputy 
Crown Solicitor, Jamaica, to be Crown Solicitor, Jamaica ; 
Mr. C. O. E. CoLre, Crown Counsel, Sierra Leone, to be Solicitor- 
General, Sierra Leone; Mr. M. H. A. Corin, Registrar of the 
Supreme Court, Trinidad, to be Puisne Judge, Trinidad ; Mr. J. J. 
DickIE, Crown Counsel, Uganda, to be Senior Crown Counsel, 
Uganda ; Mr. A. J. H. HANSCHELL, Police Magistrate, Barbados, 
to be Puisne Judge, Barbados; Mr. C. DEL. INNis, Attorney- 
General, Trinidad, to be Chief Justice, British Honduras ; 
Mr. M. J. G. LALovueEtTre, District Magistrate, Mauritius, to be 
Additional Substitute Procureur and  Advocate-General, 
Mauritius; Mr. M. D. Lyon, Chief Justice, Seychelles, to be 
Puisne Judge, Uganda; Mr. N. A. M. PETERKIN, Resident 
Magistrate, Jamaica, to be Puisne Judge, Trinidad ; Mr. J. A. L. 
WISEHAM, Senior Resident Magistrate, Tanganyika, to be Chief 
Justice, Gambia ; and Sir DonaLp KtINGpom, to be Commissioner 
for the Revision of Laws of the Federation ‘of Nigeria. 


Miscellaneous 
DEVELOPMENT PLANS 
Botton County BorRouGH DEVELOPMENT PLAN 

On 17th October, 1957, the Minister of Housing and Local 
Government approved with modifications the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the Borough Engineer’s Department (Town 
Planning Section), Third Floor, Town Hall, Bolton, and will be 
open for inspection free of charge by all persons interested 
between 9 a.m. and 5 p.m. (Saturdays 9 a.m. and 12 noon). 
The plan became operative as from 8th November, 1957, but if 
any person aggrieved by the plan desires to question the validity 
thereof or of any provision contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act or 
any regulation made thereunder has not been complied with in 
relation to the approval of the plan, he may within six weeks 
from 8th November, 1957, make application to the High Court. 


CouNnTy OF DURHAM DEVELOPMENT PLAN 
(a) Stockton-on-Tees Town Map. 
(b) Stockton-on-Tees Comprehensive Development Area Map. 
(c) Sedgefield Rural District—Comprehensive Development Area 
Map (Chilton). 
Proposals for alterations or additions to the above development 
plan were on 7th November, 1957, submitted to the Minister of 


died recently, aged 72. 
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Stopping up of Highways (County of Middlesex) (No. 11) Order, 
1957. (8.1. 1957 No: 1927.) 5d. 

Stopping up of Highways (County of Norfolk) (No. 5) Order, 
1957. (S.1. 1957 No. 1898.) 5d. 

Stopping up of Highways (County of Northampton) (No. 12) 
Order, 1957. (S.I. 1957 No. 1893.) 5d. 

Stopping up of Highways (County Borough of Southampton) 
(No. 2) Order, 1957. (S.I. 1957 No. 1899.) 5d. 

Telephone Regulations, 1957. (S.I. 1957 No. 1931.) 2s. 4d. 


Training of Teachers Grant Amending Regulations No. 2, 

1957. (S.I. 1957 No. 1907.) 5d. 

Wages Regulation (Hollow-ware) (Amendment) Order, 1957. 

(S.I. 1957 No. 1934.) 5d. 

Winchester-Preston Trunk Road _ (Newcastle-under-Lyme 

Diversion) Order, 1957. (S.1. 1957 No. 1914.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. Prices stated are inclusive 
of postage. | 


NEWS 


Housing and Local Government. The proposals are contained 
in—(a) The Stockton-on-Tees Town Map relating to land com- 
prising the whole of the Municipal Borough of Stockton-on-Tees 
and small parts of the Rural District of Stockton. (b) The 
Stockton-on-Tees Comprehensive Development Area Map relating 
to an area of land adjoining the town centre of Stockton-on-Tees. 
(c) The Comprehensive Development Area Map (Chilton) relating 
to land at Windlestone in the Parish of Chilton (Sedgefield R.D.). 
Certified copies of the proposals as submitted have been deposited 
for public inspection at the County Planning Office, 10 Church 
Street, Durham. Certified copies of the proposals as submitted 
have also been deposited for public inspection at the places 
mentioned below: (a) Stockton-on-Tees Town Map.—Town 
Clerk’s Office, Barclays Bank Chambers, 49 High Street, Stockton- 
on-Tees, and Stockton R.D.C. Offices, Cromer Lodge, Yarm Lane, 
Stockton-on-Tees. 

(b) Stockton-on-Tees Comprehensive Development Area Map.— 
Town Clerk’s Office, Barclays Bank Chambers, 49 High Street, 
Stockton-on-Tees. 

(c) Comprehensive Development Area Map _ (Chilton).— 
Sedgefield R.D.C. Offices, The Manor House, Sedgefield. The 
copies of the proposals so deposited together with copies of the 
relevant extracts of the plan are available for inspection free of 
charge by all persons interested at the places mentioned above 
during usual office hours. Any objection or representation with 
reference to the proposals may be sent in writing to the Secretary, 
Ministry of Housing and Local Government, Whitehall, London, 
S.W.1, before 23rd December, 1957, and any such objection or 
representation should state the grounds on which it is made. 
Persons making an objection or representation may register their 
names and addresses with the Durham County Council at the 
Office of the Clerk of the County Council, Shire Hall, Durham, 
and will then be entitled to receive notice of any amendment of 
the plan made as a result of the proposals. 


OBITUARY 


Mr. B. GILL 
Mr. Blacket Gill, solicitor, of Newcastle-upon-Tyne, died on 
5th November, aged 78. He was admitted in 1903, 
Mr. D. W. HARRISON 
Mr. D’Esney William Harrison, solicitor, of Bexhill, died on 
8th November, aged 75. He was admitted in 1918. 
THE Rev. T. JONES 


The Reverend Thomas Jones, solicitor, of Amlwch, Anglesey, 
He was admitted in 1944. 
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SOCIETIES 


At the annual dinner of the BRADFORD INCORPORATED Law 
Society, held at the Midland Hotel, Bradford, on 12th November, 
Mr. Ian D. Yeaman, President of The Law Society, responded 
to the toast ‘‘ The Legal Profession,’’ proposed by Mr. L. H. 
Sheppard, chairman of the Bradford and District Centre of the 
Institute of Bankers. Mr. Stanley Ackroyd, president of the 
Bradford society, proposed the toast “‘ The Guests,” to which 
Mr. J. Stanley Snowden responded. 


At the annual general meeting of the Mrp-Essex LAw Society 
held at Brentwood on 18th October, 1957, the following officers 
were elected for 1958: president: W. R. A. Young (Braintree) ; 
vice-president : F. N. Wingent (Chelmsford) ; hon. secretary : 
G. C. Green (Brentwood) ; and hon. treasurer: F. N. Wingent 
(Chelmsford). 


Kesponding to the toast of ‘“‘ The Law Society ”’ at the annual 
dinner of the PLymoutH Law Society on 2nd November, the 
national president, Mr. I. D. Yeaman, said that a former 
Plymouth lawyer, Mr. Herbert Ruse, had given £900 to The Law 
Society. The money is to be used in connection with prizes 
which are to be established for the three most successful 
candidates in the bookkeeping and trust accounts examination. 
The toast was proposed by Mr. J. S. Yeo, president of the 
Plymouth Law Society. The Lord Mayor, Alderman Leslie F. 
Paul, proposed ‘‘ Westcountry Lawyers,” to which Judge R. A. L. 
Hillard responded. 


The next quarterly meeting of the LAWYERS CHRISTIAN 
FELLowsHIP will be held at The Law Society’s Hall, Bell Yard, 
London, W.C.2, on 26th November, at 6.30 p.m. Tea will be 
available from 5.30 p.m. The meeting, to which all lawyers, 
law students and visitors are warmly welcomed, will be addressed 
by the Rev. David Sheppard on “ The Problem of Youth 
Adrift.” 


The Soxricitors’ ARTICLED CLERKS’ SocIETY announces the 
following activities: 27th November: Debate. At the Oak Hall, 
Institute of Chartered Accountants, Moorgate Place, E.C.3 (near 
Moorgate Tube Station). 5.30 p.m. We are opposing the motion 
“* That words tell fewer lies than figures.”” 28th November: New 
members’ evening. At The Law Society’s Hall at 6.30 p.m. 
3rd December: Any questions evening. At The Law Society’s 
Hall, at 7 p.m.; 6th December: Annual dinner and dance. At 
The Law Society’s Hall, at 6.45 p.m. ; 10th December: Debate. 
At The Law Society’s Hall, at 6.30 p.m.; 17th December : 
Scottish reels. At The Law Society’s Hall, at 6.30 p.m.; 
19th December: Christmas party. Master Pengelly and the Royal 
Courts of Justice Music Club are holding a Christmas party in the 
Barristers’ Dining Room at the Law Courts. There will be 
dancing, games and a running buffet. Commencing 7 p.m. ; 
31st December: New Year’s Eve dance. At the Royal Empire 
Society ; and 7th January: Skating party. Meet Brian Wilson 
on the ice at the Queen’s Club Ice Rink (new Queensway Tube), 
at 7 p.m. Sports Diary: 3rd December: Squash v. King’s 
College Hospital, Denmark Hill. Away. At 6.30 p.m.; 
10th December: Squash v. London House. At Dominion 
Students’ Hostel, Judd Street, W.C.1, at 6.30 p.m.; and 
11th December: Hockey v. Law Society Hockey Club, at 
6.30 p.m. Away fixture. 


GRAY’S INN 


In view of the death of the treasurer of Gray’s Inn, Master S. E. 
Pocock, the Michaelmas Term Grand Day, which was to have 
been held on Wednesday, 27th November, has been cancelled. 

The vice-treasurer, Master Sir Leonard Stone, has been elected 
treasurer of Gray’s Inn for the remainder of the year 1957, and 
Master Sir Hartley Shawcross has been elected vice-treasurer of 
Gray’s Inn for the remainder of the year 1957. 


“‘ The Solicitors’ Journal ”’ 
Saturday, November 23, 1957 


THE Unitep Law DeEBatTinc Society announces the following 
debate for 25th November: ‘‘ This House would welcome 
restrictions on the publicity of proceedings in the magistrates’ 
courts in relation to indictable offences.”’ 

The annual dinner will be held on 2nd December. 


The annual dinner of the CHARTERED AUCTIONEERS’ AND 
EstaTE AGENTS’ INSTITUTE was held at Grosvenor House, Park 
Lane, on 3lst October. Viscount Monckton of Brenchley, 
K.C.M.G., K.C.V.O., M.C., Q.C., proposed the toast to the 
Institute to which the president, Mr. Merlin F. J. Batting, replied. 
The toast of ‘“‘ The Guests”’ was proposed by Mr. G. Harold 
Tommiss, vice-president, and the reply was made by Lord 
Mancroft, M.B.E., T.D., Minister without Portfolio. Among 
those present were: Sir Roger Makins, G.C.M.G., K.C.B., joint 
permanent secretary, Treasury ; Sir Frederick Burrows, G.C.S.L., 
G.C.1.E., D.L., chairman, Agricultural Land Commission ; 
Sir Alan Hitchman, K.C.B., permanent secretary, Ministry of 
Agriculture, Fisheries and Food; Sir Maurice Dean, K.C.B., 
K.C.M.G., permanent under-secretary of State, Air Ministry ; 
Sir Robert Fraser, K.C.B., K.B.E., deputy chairman and secretary, 
Central Land Board and War Damage Commission ; Sir Edward 
Muir, K.C.B., permanent secretary, Ministry of Works; 
Sir Kenneth Atkinson, chief valuer, Board of Inland Revenue ; 
Sir William Fitzgerald, M.C., Q.C., president, Lands Tribunal ; 
Mr. R. P. Baulkwill, C.B.E., Public Trustee; Councillor 
Sir Charles Norton, M.B.E., M.C., Mayor of Westminster ; 
Alderman W. J. Ridd, Mayor of Holborn; Mr. Ian D. Yeaman, 
President, The Law Society; Mr. W. M. Balch, president, 
Royal Institution of Chartered Surveyors; Mr. W. H. Lawson, 
C.B.E., president, Institute of Chartered Accountants ; 
Mr. N. D. G. James, M.C., T.D., president, Land Agents’ 
Society ; Sir James Turner, president, National Farmers’ Union ; 
Mr. [F. Bentley, chairman, Building Societies Association ; 
Mr. F. C. Hawkes, C.B.E., president, College of Estate 
Management; Mr. H. D. S. Stiles, T.D., president, Rating 
Surveyors’ Association; and Mr. W. Berners Price, president, 
Incorporated Society of Auctioneers and Landed Property 
Agents. 


THE MarriAGE Law REFORM SOCIETY in association with the 
Divorce Law REForRM UNION announces that Mr. Peter J. H. 
Benenson, barrister-at-law, has become chairman of the society 
and Mr. L. J. Blom-Cooper, barrister-at-law, has been appointed 
honorary secretary. Mr. Robert S. W. Pollard, founder of the 
society, chairman from 1946 to 1956, and honorary secretary 
1956 to 1957, has resigned but continues as a vice-president of the 


society. 


PRACTICE DIRECTION 
RESTRICTIVE PRACTICES COURT 
By virtue of the power conferred upon me by r. 49 of the 
Restrictive Practices Court Rules, 1957, I hereby give the 
following general direction :— 

Applications in England and Wales to extend or abridg® 
the time prescribed by the said rules or by order of the court 
may until further order be dealt with by the clerk of the court 
who may at his discretion either dispose of the same or adjourn 


them to the judge. 
PATRICK DEVLIN, 
President. 


4th November, 1957. 
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